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CHAPTER  I 


THE  DEVELOPMENT  OF  FEDERAL  RAILWAY  LABOR  LAW 

For  more  than  sixty-five  years,  the  labor-management 
relationship  in  the  railroad  Industry  has  been  controlled,  at 
least  to  some  extent,  by  the  legislative  acta  of  Congress. 
Acting  within  the  powers  granted  to  it  by  the  commerce  clause 
of  the  Constitution,  Congress  has  endeavored  to  develop  pro- 
cedures to  be  followed  in  railroad  labor  controversies  which 
would  preserve  the  flow  of  commerce  and  achieve  an  equitable 
settlement  of  these  disputes.  Existing  legislation  is  the 
result  of  an  almost  continuous  effort  to  fulfill  this  obliga- 
tion and  represents  the  culmination  of  a long  and  varied  ex- 
perience in  dealing  with  a particular  labor  force  In  a spe- 
cific industry. 

Of  course,  the  federal  regulation  of  the  labor-manage 
ment  relationship  in  the  railroad  industry  has  not  been  a 
thing  apart.  Rather  it  has  been  closely  related  to  the  gen- 
eral federal  program  for  the  regulation  of  the  railroads, 
which  began  with  the  Act  to  Regulate  Commerce,  passed  by  Con- 
gress in  1887.  This  Aot,  and  the  many  which  followed  it,  re- 
sulted from  conditions  in  the  railroad  industry  which  posed 
unusual  problems  for  the  people  of  this  country. 
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The  Need  for  Railroad  Regulation 

In  response  to  the  needs  of  the  country  for  the  de- 
velopment of  an  adequate  transportation  system,  the  railroads 
had  not  only  been  built  but  overbuilt  in  the  quarter  of  a 
century  prior  to  1887.  The  system  of  governmental  land  grants 
to  the  railroads  played  a part  in  this  development,  and  so 
did  the  speculative  enthusiasm  of  the  era  and  the  willingness 
of  investors  to  risk  their  savings  in  the  wide  open  spaces  of 
the  west.  As  a result,  railroads  were  built  into  undeveloped 
regions  which  were  not  likely  to  furnish  a large  and  profit- 
able volume  of  traffic  for  some  years  to  come. 

The  construction  companies  which  built  the  railroads 
were  sometimes  paid  enormous  fees  which  ran  far  beyond  the 
actual  costs  of  construction.  When  the  same  individuals  were 
officers  and  directors  of  both  the  railroads  and  the  construc- 
tion companies,  the  result  was  to  defraud  innocent  investors 
and  the  governments  which  had  furnished  assistance  to  the  rail- 
roads. Irregularities  were  common  in  the  financing  of  railroad 
operations  and  many  purchasers  of  railroad  stocks  lost  their 
savings . 

Still  more  important  were  the  abuses  that  sprang  up 
in  the  actual  operation  of  the  railroads.  Fixed  costs  made 
up  a large  part  of  the  total  costs  of  railroad  operation  and 
It  was  much  more  economical  for  a railroad  to  operate  at  or 
near  capacity  than  at  a fraction  of  capacity.  On  the  other 


3 


hand,  the  total  volume  of  traffic  available  was  relatively 
small.  This  situation  led  to  intense  and  even  ruinous  compe- 
tition for  traffic  among  the  railroads.  Any  new  business 
which  could  be  obtained  seomed  desirable  if  it  would  pay  the 

\ariaole  costs  of  carrying  it  and  contribute  anything  to  the 
heavy  fixed  costs. 

Rates  were  often  out  in  an  effort  to  divert  traffic 
from  other  railroads,  and  personal  and  local  discrimination 
was  common.  Personal  discrimination  occurred  when  railroads 
granted  secret  rates  or  rebates  to  individuals  and  companies, 
paid  unduly  high  rentals  for  private  cars  or  for  the  use  of 
terminals  and  facilities  owned  by  the  shippers,  paid  commis- 
sions to  individuals  or  firms  for  obtaining  freight,  or  under- 
billed or  underclassified  the  freight  furnished  by  particular 
shippers . 

Local  discrimination  occurred  when  localities  subject 
to  railroad  competition,  or  competition  with  other  forms  of 
transportation,  were  given  lower  rates  than  noncompetitive 
points.  In  carrying  goods  from  New  York  to  Chicago,  a rail- 
road was  likely  to  be  in  competition  with  several  other  rail- 
roads and  low  through  rates  would  be  established.  However, 
the  first  railroad  might  be  the  only  one  to  pass  through 
Buffalo  at  the  time,  and  high  rates  from  New  York  to  Buffalo 
would  be  the  result.  Indeed,  the  railroad  might  charge  twice 
as  much  to  carry  a good  to  Buffalo  as  to  carry  it  the  much 
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longer  distance  to  Chicago,  unless  water  competition  exercised 
a moderating  influence. 

When  railroads  competed  strongly  for  traffio,  the  re- 
sult was  often  some  form  of  monoply.  One  railroad  would  over- 
come and  huy  out  the  other  in  some  cases.  Or  the  two  roads 
would  come  to  see  the  error  of  their  competitive  ways  and 
would  reach  some  kind  of  collusive  agreement  with  respect  to 
rates  and  the  sharing  of  traffic.  In  either  case  the  result 
was  a monoply  in  the  particular  area  and  high  rates  for  the 
shipping  public. 

As  a result  of  all  the  conditions  which  have  been 
described,  a considerable  amount  of  hostility  toward  the 
railroads  came  Into  being  and  there  were  loud  complaints 
against  "extortionate  rates"  and  other  railroad  abuses.  A 
number  of  organizations  demanded  legislation  to  curb  the  rail- 
roads and  several  states  responded  In  due  course.  Many  of 
these  state  laws  were  rather  extreme,  and  it  proved  rather 
difficult  for  individual  states  to  regulate  the  railroads 
effectively.  In  the  end,  therefore,  federal  regulation  was 
deemed  necessary. 

The  abuses  which  occurred  in  the  railroad  industry 
were  important  in  connection  with  bringing  the  railroads  under 
federal  regulation,  but  it  can  hardly  be  thought  that  the  con- 
tinuation of  regulation  down  to  the  present  date  has  turned 
solely  on  the  desire  to  prevent  abuses.  It  has  been 
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recognized  that  the  railroad  industry,  while  privately  owned 
and  operated,  is  "affected  with  a public  interest"  and  is  of 
great  importance  to  shippers,  travelers,  and  the  general  pub- 
lic, and  not  merely  to  the  owners  and  operators.  In  a growing 
and  expanding  economy  it  is  considered  essential  that  the 
railroads  be  kept  in  continuous  operation. 

In  regulating  the  railroads  at  such  an  early  date,  v- 
the  federal  government  departed  sharply  from  its  previous 
policy  with  respect  to  private  Industry.  At  that  time  prac- 
tically all  industries  and  phases  of  economic  activity  were 
allowed  to  operate  in  their  own  ways  under  the  Influence  of 
the  "natural"  force  of  competition  and  the  government  followed 
a "hands-off"  policy  rather  strictly.  However,  it  seemed 
that  the  railroads  needed  regulating  and  their  regulation  was  / 
unlikely  to  be  effective  at  any  level  lower  than  that  of  the 
federal  government. 

This  dissertation  will  be  concerned  not  with  railroad 
regulation  in  general  but  with  the  federal  regulation  and 
control  of  labor-management  relations  in  the  railroad  indus- 
try. This  latter  activity  did  not  depend  primarily  on  the 
desire  to  prevent  abuses  in  the  railroad  industry.  Rather  it 
stemmed  from  the  recognition  of  the  public  nature  of  the  in- 
dustry, its  great  importance  to  the  economic  system  as  a 
whole,  and  the  need  for  its  continuous  operation.  In  the 
years  before  the  enactment  of  the  first  railroad  labor 
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legislation  in  1888,  there  was  a great  deal  of  unrest  In  the 
industry. 

The  railroad  strikes  of  1877,  which  affected  the 
Pennsylvania,  Baltimore  and  Ohio,  and  other  railroads,  are 
sometimes  referred  to  as  the  first  important  manifestations 
of  the  growing  power  of  labor.  The  wages  of  the  workers  had 
been  reduced  to  offset  the  decline  in  traffic  associated  with 
the  depression  which  began  in  1873,  the  tonnage  and  length  of 
freight  trains  had  been  increased,  and  other  steps  had  been 
taken  which  antagonized  the  workers.  In  the  strikes  of  1877, 
violence  occurred,  property  was  destroyed,  and  armed  conflicts 
which  resulted  in  loss  of  life  broke  out  between  strikers  and 
the  troops  which  were  trying  to  maintain  order.  It  was  not 
difficult  to  decide  that  such  interruptions  in  the  operation 
of  the  railroads  and  in  the  flow  of  commerce  should  not  be 
allowed  to  recur  and  that  some  peaceful  means  for  settling 
disputes  between  employers  and  employees  in  the  railroad  in- 
dustry should  be  found. 

Objectives  in  the  Study  of  Railway  Labor  Legislation 

In  dealing  with  federal  railway  labor  legislation, 
this  study  will  try  to  accomplish  several  things.  It  will 
trace  the  development  of  federal  railway  labor  law,  concentrat- 
ing attention  on  the  Railway  Labor  Act  as  amended.  It  will 
examine  the  major  judicial  decisions  which  have  been  rendered 
in  relation  to  this  legislation.  It  will  explain  the  methods. 
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policies,  and  experiences  of  the  National  Railroad  Adjustment 
Board  and  the  National  Mediation  Board*  It  will  also  provide 
a rather  detailed  aooount  of  recent  railway  labor  disputes 
which  have  created  national  emergencies  and  which  in  some  cases 
have  resulted  in  the  seizure  of  the  railways  by  the  federal 
government . 

These  studies  will  furnish  some  basis  for  evaluating 
the  effectiveness  of  existing  railway  labor  legislation  in 
resolving  the  problems  of  the  labor-management  relationship. 
However,  the  task  of  evaluation  will  not  be  easy.  It  will  be 
obvious  that  the  Railway  Labor  Act  and  its  agencies  and  pro- 
cedures have  functioned  much  less  successfully  in  recent  years 
than  formerly.  The  difficulty  will  be  to  determine  the  extent 
to  which  the  events  which  have  occurred  are  the  result  of 
flaws  or  weaknesses  in  the  law  and  its  administration. 

Periods  of  prosperity  and  depression,  inflation  and 
deflation,  technological  ohanges,  the  strong  development  of 
the  labor  movement  in  other  Industries,  inter-union  competi- 
tion for  power  and  prestige,  the  coming  and  passing  of  national 
emergencies,  the  characteristics  and  outlook  of  the  political 
administration  in  control  of  the  federal  government,  the  rise 
of  competing  forms  of  transportation,  and  many  other  factors, 
are  capable  of  affecting  the  bitterness  of  labor-management 
disputes  in  the  railroad  industry  and  the  ease  or  difficulty 
with  which  they  may  be  settled.  How,  then,  can  the 
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effectiveness  of  particular  labor  laws  be  assessed?  Would 
it  not  be  even  more  difficult  to  trace  any  effect  of  labor 
legislation  on  the  general  level  of  railway  wages  and  on  the 
competitive  position  and  pricing  policies  of  the  railroad  in- 
dustry? In  spite  of  all  difficulties,  however,  this  study 
will  attempt  some  evaluation  of  the  Railway  Labor  Aot  and  its 
agencies  and  procedures,  and  it  will  make  some  suggestions 
for  Improvement. 

In  the  present  chapter,  the  development  of  federal 
railway  labor  legislation  will  be  traced.  Chapter  II  will 
deal  with  a number  of  judicial  decisions  affecting  this  leg- 
islation. Chapters  III  and  IV  will  describe  the  methods, 
policies,  and  procedures  of  the  National  Railroad  Adjustment 
Board  and  the  National  Mediation  Board.  Chapters  V through 
IX  will  examine  a number  of  the  Important  labor-management 
controversies  which  have  occurred  in  the  railroad  industry 
in  the  last  twenty  years,  and  Chapter  X will  contain  conclu- 
sions and  recommendations . 

The  Early  Development  of  Federal 
Railway  Labor  Legislation 

Congress  began  the  consideration  of  methods  and  pro- 
cedures for  the  settlement  of  railway  labor  disputes  as  early 
as  1882,  but  it  was  not  until  February  28,  1887,  that  a bill 
passed  both  the  House  and  Senate.^"  This  bill,  which  provided 

^49th  Congress,  H.  R.  7479. 
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for  a system  of  arbitration  when  requested  by  either  party  to 
a dispute,  was  vetoed  by  President  Cleveland.  As  an  alterna- 
tive, the  President  proposed  a permanent  commission  consisting 
of  three  members  to  be  appointed  by  the  President.  The  Com- 
mission was  to  have  the  power  to  investigate  any  dispute  which 
threatened  to  interrupt  interstate  commerce.  In  the  spring  of 

1888,  a bill  was  introduced  which  incorporated  the  provisions 

2 

of  the  vetoed  bill  as  well  as  the  desires  of  the  President. 
This  bill  beoame  law  on  October  1,  1888  and  is  now  known  as 
the  Arbitration  Act  of  1888.2  3 

This  first  piece  of  legislation  fell  logically  into 
two  principal  parts.  The  first  five  sections  of  the  law  pro- 
vided for  voluntary  arbitration  if  a labor  dispute  threatened 
to  interrupt  interstate  commerce.  Either  party  oould  apply 
in  writing  for  arbitration  and,  if  the  other  accepted,  each 
side  was  to  appoint  one  representative  and  the  two  representa- 
tives so  selected  were  to  appoint  a third.  The  award  of  the 
arbitration  group  was  to  be  forwarded  to  the  Commissioner  of 
Labor  for  publication.  The  aot  made  no  provision  for  the  en- 
forcement of  an  award,  for  public  opinion  was  relied  upon  to 
insure  compliance. 

The  second  major  provision  of  the  law  was  concerned 

250th  Congress,  H.  R.  8665. 

325  Stat.  501  (1888). 
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with  the  creation  of  investigating  committees.  The  President 
was  empowered,  at  his  discretion,  to  appoint  committees  to 
investigate  disputes  which  might  interrupt  interstate  commerce. 
Each  committee  was  to  be  oomposed  of  three  members.  One  was 
to  be  from  the  State  where  the  dispute  existed,  one  was  to  be 
the  Commissioner  of  Labor,  and  the  third  member  might  be  any- 
one desired  by  the  President.  The  board  was  to  investigate 
the  causes  of  a given  dispute,  make  recommendations  for  its 
settlement,  and  prepare  a public  report.  The  life  of  the  com- 
mission ended  with  the  publication  of  the  report. 

During  the  ten  years  in  which  this  law  was  in  effect, 
the  arbitration  provisions  of  the  act  were  never  used  and  the 
investigating  committee  authorized  by  the  Act  was  used  only 
in  the  Pullman  strike  of  1894.  Although  the  Act  of  1888  did 
not  play  an  appreciable  part  in  the  settlement  of  disputes  of 
that  period,  it  was  important  in  that  some  of  its  provisions 

4 

were  included  in  the  legislation  that  followed. 

The  Pullman  strike  of  1894  forcibly  demonstrated  the 
Inadequacy  of  existing  legislation  to  cope  with  railway  labor 
problems,  and,  from  that  time  until  the  passage  of  the  Erdman 
Act,  numerous  bills  were  introduced  in  both  the  Senate  and  the 
House  of  Representatives  as  amendments  to  existing  law  or  in 

4 

This  discussion  of  early  legislation  is  based,  in 
part,  on  the  authoritative  work  by  C.  0.  Fisher,  Use  of  Federal 
Power  in  Settlement  of  Railway  Disputes,  Bulletin  of  the  United 
States  Bureau  of  Labor  Statistics  No.  303  (Washingtons  Govern- 
ment Printing  Offioe,  1922). 
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the  form  of  entirely  new  legislation.  During  this  period. 
Congress  attempted  to  develop  legislation  which  would  he 
acceptable  to  all  parties  concerned  and  it  was  not  until 
June  1,  1898,  at  the  time  of  the  Spanish-Amerioan  War,  that 
a new  law  was  enacted. 

The  Erdman  Act  was  similar  to  the  Act  of  1888  in  some 
respects,  but  it  should  be  noted  that  this  law  applied  only 
to  disputes  which  involved  railroads  and  those  employees  who 

g 

actually  operated  trains  in  interstate  commerce.  The  Act 
established  procedures  for  mediation  and  conciliation  while 
continuing  the  arbitration  provisions  of  previous  legislation. 
The  provisions  for  an  investigating  committee  were  eliminated 
entirely.  Under  the  new  law,  if  a dispute  threatened  to  in- 
terrupt commerce,  the  ohairman  of  the  Interstate  Commerce  Com- 
mission and  the  United  States  Commissioner  of  Labor,  upon  the 
application  of  either  party  to  the  controversy,  were  to  offer 
their  services  and  attempt  to  mediate  the  dispute.  If  this 
failed,  they  were  to  attempt  to  institute  arbitration  pro- 
ceedings. The  commissioners  oould  not  take  action  on  their 
own  initiative. 

If  the  parties  to  the  dispute  agreed  to  arbitration, 
each  side  was  to  select  one  arbitrator  and  these  two  were  to 

5Ibld. , pp.  20-24. 

630  Stat.  424  (1898). 
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select  a third  or  neutral  party.  If  they  could  not  agree  upon 
a third  person  within  five  days  of  their  own  appointment,  the 
third  party  was  to  be  named  by  the  chairman  of  the  Interstate 
Commerce  Commission  and  the  Commissioner  of  Labor. 

The  agreement  to  arbitrate,  which  was  to  be  signed  by 
both  parties,  contained  provisions  for  the  hearing  and  re- 
cording of  the  position  of  the  parties.  When  the  award  was 
made,  it  and  the  records  of  the  hearing  which  were  subject  to 
court  review  were  to  be  filed  with  the  Circuit  Court  of  the 
United  States  in  the  district  where  the  dispute  occurred. 
Courts  of  equity  were  to  enforce  the  award,  but  no  individual 
was  to  be  forced  to  continue  his  employment  service  against 
his  will.  Employees  who  were  dissatisfied  with  the  award  were 
not  to  leave  the  service  of  an  employer  in  less  than  three 
months  without  thirty  days  written  notice,  and  an  employer 
could  not  dismiss  an  employee  without  complying  with  the  same 
limitation. 

One  additional  Important  provision  of  the  law  was  con- 
tained in  section  10.  Employers  subject  to  the  provisions  of 
the  act  were  forbidden  to  require  an  employee  to  submit  to 
oertain  unjust  terms  of  employment.  An  employer  could  not 
require  an  employee  to  contribute  to  any  fund  for  social  or 
charitable  purposes  or  to  agree  not  to  beoome  a union  member. 
In  addition,  the  employee  could  not  be  discriminated  against 
for  union  membership  and  the  employer  was  prohibited  from 
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attempting  in  any  way  to  prevent  an  employee  from  obtaining 

new  employment  in  the  event  that  he  was  discharged.  This 

seotion  of  the  law  was  invalidated  within  a short  time  by  a 

court  deoision  made  on  the  ground  that  it  was  an  invasion  of 

personal  liberty  as  well  as  an  Infringement  upon  the  rights 
7 

of  property. 

During  the  fifteen  years  of  its  existence,  the  Erdman 
Act  was  used  sixty-one  times  but  it  was  applied  only  once 
during  the  first  nine  years  of  its  life.  Twenty-six  oases 
were  adjusted  by  mediation,  ten  by  arbitration  and  mediation, 
and  six  by  arbitration  alone.  Of  the  remaining  nineteen 
oases,  some  were  settled  by  the  parties  after  mediation  was 
requested  and,  in  the  others  mediation  was  refused  by  one  of 
the  parties.  There  was  never  a repudiation  of  an  award  made 
by  an  arbitration  board  and  only  one  award  was  appealed  to 
the  courts.7 8 

It  appears  that  the  Erdman  law  was  more  successful 
than  earlier  legislation,  but  gradually  opposition  began  to 
develop.  It  was  objected  that  the  number  of  arbitrators  was 
too  small,  that  the  public  should  be  represented  on  the  arbi- 
tration board,  that  awards  of  the  arbitration  board  should  not 
be  subject  to  court  review,  that  the  mediators  should  be  given 
authority  to  take  the  initiative  In  the  work  of  mediation, 

7 

Adair  v.  United  States.  208  U.  S.  161. 

Q 

Fisher,  op.  olt.,  pp.  31-34. 
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and  that  other  changes  and  modifications  should  be  made  in 

Q 

the  law.  This  growing  body  of  criticism  culminated  in  the 
Newlands  Aot  of  1913. 

The  Newlands  Aot,  supported  by  both  labor  and  manage- 
ment, was  quickly  approved  by  both  the  House  and  Senate,  and 
became  law  after  approval  by  President  Wilson  on  July  15, 

1913. ^ This  Act  was  not  a piece  of  new  legislation,  but 
represented  an  attempt  by  Congress  to  amend  and  amplify  exist- 
ing legislation  and  to  apply  this  legislation  to  new  circum- 
stances and  conditions. 

The  application  of  the  law  was  broadened  to  include 
all  employees  who  were  actually  engaged  in  train  operation  or 
train  service  of  any  description  and  included  all  railroads 
other  than  street  railways.  The  Aot  created  an  agency  to  be 
known  as  the  United  States  Board  of  Mediation  and  Concilia- 
tion, which  was  to  consist  of  not  more  than  three  members  to 
be  appointed  by  the  President  with  the  advice  and  approval  of 
the  Senate.  The  Board  of  Mediation  and  Conciliation  was  to 
extend  its  services  upon  the  written  request  of  either  party 
and  to  attempt  to  obtain  an  equitable  adjustment  of  those 
disputes  which  threatened  to  be  detrimental  to  the  public 
interest.  The  Board  was  also  empowered  to  extend  its  media- 
tory services  to  the  parties  if,  in  its  judgement,  such  action 

9Ibid.,  pp.  35-47. 

1038  Stat.  103,  Part  1 (1913). 
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seemed  desirable  and  it  appeared  that  an  interruption  of  com- 
merce was  imminent.  In  addition,  if  a dispute  developed  as  to 
the  meaning  or  the  application  of  any  labor  agreement,  either 
party  might  apply  to  the  Board  for  an  expression  of  opinion 
or  interpretation  which  was  to  be  rendered  by  the  Board  as 
quickly  as  practicable. 

The  arbitration  provisions  of  the  Erdman  Act  were 
continued  in  substantially  the  same  form  by  the  Newlands  Act. 
If  the  dispute  could  not  be  settled  through  mediation  and  con- 
ciliation, the  Board  was  to  urge  arbitration.  If  the  parties 
agreed  to  arbitration,  the  agreement  was  to  be  signed  by  both 
groups  and  was  to  comply  in  form  with  the  requirements  of  the 
Act.  The  arbitration  board  was  to  be  composed  of  either 
three  or  six  members.  Each  party  to  the  dispute  was  to  ap- 
point its  representative  or  representatives  and  those  thus 
selected  were  to  choose  the  remaining  arbitrator  or  arbitra- 
tors. In  the  event  that  the  neutral  party  or  parties  were 
not  named  within  a maximum  of  fifteen  days,  they  were  to  be 
chosen  by  the  Board  of  Mediation  and  Conciliation.  A majority 
of  an  arbitration  board  was  competent  to  make  a valid  and 
binding  award  which  could  be  set  aside  by  the  courts  only  for 
error  of  law  apparent  from  the  record.  The  boards  thus  cre- 
ated were  given  the  power  to  invoke  the  aid  of  the  United 
States  courts  to  compel  witnesses  to  attend  hearings  and  tes- 
tify or  to  produce  the  papers,  documents,  materials,  or 
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agreements  neoessary  to  make  an  equitable  award. 

As  was  true  under  the  Erdman  Act,  the  arbitration 
provisions  of  the  New lands  Act  were  not  significant.  The 
United  States  Board  of  Mediation  and  Conciliation  served  in 
seventy-one  controversies  up  to  June  30,  1917.  Of  these  dis- 
putes, fifty-two  were  settled  entirely  by  mediation,  fourteen 
by  mediation  and  arbitration,  three  by  the  parties  to  the 
dispute  without  the  aid  of  mediators,  one  by  act  of  Congress, 
and  one  was  not  settled  before  government  operation  of  the 
railroads  began  at  the  close  of  the  year.11 

The  provisions  of  the  Newlands  Act  were  in  effeot 
until  the  Transportation  Act  of  1920  was  enacted,  but  the 
statute  was  modified  to  some  extent  by  the  Adamson  Law  whioh 
was  passed  September  5,  1916. 12  As  early  as  December,  1915, 
the  railway  brotherhoods  stated  publicly  that  they  desired 
and  would  fight  for  the  adoption  of  the  eight-hour  day  and 
that  the  question  could  not  be  settled  by  arbitration.  An 
offer  of  mediation  made  by  the  United  States  Board  of  Media- 
tion and  Conciliation  was  refused  and  a nation-wide  strike 
was  called  to  begin  on  September  4,  1916.  In  the  meantime, 
the  parties  to  the  dispute  were  invited  by  President  Wilson 
to  confer  with  him  and  he  proposed  that  the  principle  of  the 
eight-hour  day  be  aooepted  by  the  parties.  The  employees 

11Plsher,  op.  olt..  pp.  49-56. 

IP 

39  Stat.  721,  Part  1 (1916). 
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accepted  the  suggestion  hut  the  employers  objected  to  grant- 
ing the  request  without  further  investigation  and  study. 

Sinoe  It  appeared  that  a nation-wide  strike  was  immi- 
nent unless  the  demand  was  granted,  the  President,  on  August 
29,  1916,  requested  Congress  to  enact  legislation  immediately 
to  prevent  the  threatened  strike.  Congress  responded  with 
the  Adamson  Law,  which  established  the  eight-hour  day  for  rail 
employees  and  created  a commission  of  three  members  which  was 
to  observe  the  effect  of  the  legislation  and  report  its  find- 
ings to  the  President  and  Congress.  The  law  became  effective 
on  January  1,  1917,  but  its  provisions  were  not  applied  to 
all  employees  until  the  government  took  possession  of  the 
railroads  on  December  31,  1917. 

The  carriers,  strongly  opposed  to  this  legislation, 

attacked  its  constitutionality  and  it  was  declared  unconsti- 

15 

tutional  by  a lower  court.  As  a result,  the  brotherhoods 
again  threatened  to  strike  on  March  17,  1917.  The  President 
in  an  effort  to  avert  the  strike,  then  appointed  a mediation 
committee  from  the  Council  of  National  Defense  which  finally 
persuaded  the  carriers  to  inaugurate  the  new  standard  and 
apply  it  to  train-service  employees  only.  When  government 
operation  began,  the  basic  eight-hour  day  was  extended  to  all 


13 

The  statute  was  upheld  by  the  Supreme  Court  in 
Wilson  v.  New,  243  U.  S.  332  (1917). 
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classes  of  employees. 

During  the  period  of  government  operation,  the  Direc- 
tor General  of  Railroads  developed  methods  and  procedures  for 
the  handling  of  disputes  which  largely  supplanted  existing 
legislation,  although  the  United  States  Board  of  Mediation 
and  Conciliation  continued  to  exist.  Favorable  terms  of 
employment  were  established  through  agreements  executed  by 
the  railroad  unions  and  the  Director  General,  while  disputes 
over  the  interpretation  of  agreements  were  handled  by  three 
bi-partisan  adjustment  boards.  General  Order  No.  13  estab- 
lished an  adjustment  board  to  deal  with  controversies  aris- 
ing from  the  ranks  of  the  four  operating  brotherhoods.  Gen- 
eral Order  No.  29  created  an  adjustment  board  for  machinists, 
boilermakers,  and  other  unionized  shop-labor,  while  General 

Order  No.  53  authorized  an  adjustment  board  for  telegraphers, 

15 

switchmen,  clerks,  and  maintenance-of-way  employees.  A 
specially  created  Railroad  Wage  Commission  recommended,  and 
the  Director  General  ordered,  general  wage  increases  in  1918. 
As  experience  with  the  adjustment  boards,  which  were  developed 
as  a war-time  measure,  was  exceptionally  favorable,  the  op- 
tional creation  of  similar  boards  constituted  an  important 
provision  of  the  new  legislation  enacted  by  Congress  upon 

14 

For  a detailed  account  of  these  developments  see 
Fisher,  op.  olt.,  pp.  57-68. 
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return  of  the  railroads  to  private  management. 

Early  In  1919,  Congrese  began  to  consider  various 
plans  concerning  the  operation  of  the  railroads  in  anticipa- 
tion of  peaoe  with  Germany  and  the  automatic  termination  of 
Federal  control  of  the  railways  following  the  declaration  of 
peaoe.  There  were  certain  groups  that  favored  continued 
Federal  operation  and  control,  but  they  were  in  the  definite 
minority,  and  in  1920,  Congress  passed  the  Esch-Cummins  bill, 

better  known  as  the  Transportation  Act  of  1920,  which  began 

16 

a new  phase  of  railroad  regulation. 

Title  III  of  this  new  legislation  dealt  with  railway 
labor  and  attempted  to  incorporate  those  provisions  from 
earlier  legislation  which  past  experience  had  indicated  would 
be  most  successful.  Under  the  new  law,  it  was  the  duty  of 
the  carriers  and  of  their  employees  to  exert  every  reasonable 
effort  and  use  every  available  means  to  settle  their  disputes 
either  in  conference  or  by  direct  negotiations.  If  a dispute 
could  not  be  settled  by  the  parties,  it  was  to  be  referred  to 
adjustment  boards  which  could  be  established  by  agreement 
between  any  carrier  or  group  of  carriers  and  any  group  of  em- 
ployees. Any  dispute  Involving  grievances,  rules,  or  working 
conditions  was  to  be  referred  to  these  boards  for  hearing  and 
decision. 

16 


41  Stat.  456  (1920) 
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In  addition  to  the  boards  of  adjustment,  a board  to 
be  known  as  the  "Railroad  Labor  Board"  was  created.  This 
board  was  composed  of  nine  members,  three  members  represent- 
ing the  employees,  three  members  representing  the  employers, 
and  three  members  representing  the  general  public.  All  mem- 
bers of  the  board  were  to  be  appointed  by  the  President  sub- 
ject to  the  consent  of  the  Senate,  but  appointments  to  the 
labor  and  management  groups  were  to  be  made  from  a list  of 
not  less  than  six  nominees  submitted  by  representatives  of 
the  carriers  and  of  the  employees. 

The  Railroad  Labor  Board  was  given  exclusive  juris- 
diction over  disputes  as  to  wages  and  also  was  given  the 
authority  to  decide  any  dispute  regarding  grievances,  rules, 
or  working  conditions  which  the  adjustment  boards  certified 
that  they  could  not  settle..  The  Board  could,  on  its  own  in- 
itiative, take  into  consideration  any  dispute  when  it  seemed 
necessary,  even  though  it  was  being  considered  by  one  of  the 
adjustment  boards.  In  the  event  that  a board  of  adjustment 
had  not  been  organized  under  the  optional  provisions  of  the 
law,  a dispute  was  to  come  before  the  Railroad  Labor  Board 
upon  the  written  application  of  any  carrier  or  any  organiza- 
tion of  employees,  upon  written  petition  from  not  less  than 
one  hundred  unorganized  employees,  or  upon  the  Board’s  own 
motion.  A majority  of  five  members  was  necessary  for  the 
Board  to  reach  a competent  decision.  Decisions  made  by  the 
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Board  were  not  binding  upon  the  parties  and  depended  upon  the 
strength  of  public  opinion  to  obtain  acceptance. 

A rather  novel  provision  of  the  law  was  the  establish- 
ment of  certain  criteria  which  the  Board  was  to  consider 
"among  other  relevant  circumstances"  in  reaching  a decision 
as  to  "Just  and  reasonable"  wages.  The  Board  was  ordered  to 
consider  the  scale  of  wages  paid  for  similar  work  in  other 
industries;  the  relationship  between  wages  and  the  cost  of 
living;  the  hazards  of  employment,  and  the  degree  of  training, 
skill,  and  responsibility  required;  the  character  and  regularity 
of  employment;  and  finally,  the  inequalities  in  wages  or  of 
treatment  which  were  the  result  of  previous  wage  decisions  or 
adjustments . 

Title  III  of  the  Transportation  Act  of  1920  did  not 

contain  any  provisions  for  mediation  and  conciliation.  The 

mediation  clauses  of  the  Newlands  Act  were  not  repealed,  but 

their  usefulness  was  ended  by  a provision  stating  that  the 

power  of  the  United  States  Board  of  Mediation  and  Conciliation 

was  not  to  extend  to  any  controversy  which  might  be  heard  by 

the  newly  created  agencies.  In  addition,  railway  labor  took 

the  position  that  the  Newlands  Aot  was  no  longer  applicable 

17 

and  that  its  provisions  would  not  be  utilized. 

The  Railroad  Labor  Board  came  into  existence  during 
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a very  unstable  period.  Railway  labor  had  been  successful  in 
achieving  many  of  its  demands  during  the  period  of  government 
operation  and  it  was  intent  upon  preserving  these  gains  and 
obtaining  additional  concessions  from  management.  On  the 
other  hand,  private  management  was  anxious  to  reassert  its 
control  over  the  railroads  under  private  operation  and,  if 
possible,  return  to  the  status  which  had  existed  before 
government  operation  began.  These  conflicting  policies  in- 
evitably led  to  a large  number  of  disputes,  some  of  which 
were  extremely  complex  in  character.  Within  a very  short 
time  it  was  evident  that  the  provisions  of  the  law  were  in- 
adequate to  cope  with  the  problems  which  the  Railroad  Labor 
Board  faced.  The  Board  was  unable  to  stop  the  nation-wide 
strike  of  the  railroad  shop-men  in  1922  and  by  1926  the  Board 
had  virtually  collapsed.  Both  management  and  labor  elected 
to  ignore  the  provisions  of  the  law  and  a steadily  increas- 
ing number  of  disputes  were  being  settled  by  other  means. 

The  Board’s  failure  was  a result  of  many  factors,  but 
certain  major  difficulties  are  apparent.  The  Act  provided 
for  the  optional  creation  of  boards  of  adjustment.  The  car- 
riers insisted  that  local  boards  should  be  established  while 
labor  desired  national  boards,  with  the  result  that  the  ad- 
justment boards  contemplated  by  the  law  were  never  established 
and  the  Railway  Labor  Board  was  swamped  by  many  minor  cases. 

In  addition,  the  decisions  of  the  Board  were  not  enforceable 
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In  the  courts  and  the  pressure  of  public  opinion  was  inade- 
quate to  effect  compliance.  As  the  Board  did  not  receive  the 
support  of  labor  and  management,  there  were  numerous  oases  in 
which  the  orders  of  the  Board  were  violated. 

Still  another  difficulty  arose  from  the  partisan  nature 
of  the  Board.  Six  of  the  nine  members  were  definitely  parti- 
san and  Mr.  Ben  W.  Hooper,  who  served  as  Chairman  of  the  Rail- 
road Labor  Board  from  1922  to  1926,  was  frequently  charged  by 
labor  with  representing  management  in  the  deliberations  of 
the  body  instead  of  representing  the  general  public.  Public 

statements  and  articles  written  by  Mr.  Hooper  did  little  to 

18 

refute  these  oharges.  As  a result  of  these  difficulties 
and  the  evident  short-comings  of  existing  legislation.  Con- 
gress, as  early  as  1924,  began  the  consideration  of  new  leg- 
islation. The  statute  which  resulted.  The  Railway  Labor  Act 
of  1926,  together  with  subsequent  amendments,  constitutes  the 
basis  of  our  present  machinery  for  the  settlement  of  railway 
labor  disputes. 
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for  an  authoritative  account  of  this  period  see  H. 

D.  Wolf,  The  Railroad  Labor  Board  (Chicago;  The  University 
of  Chicago  Press,  192t}.  For  other  studies,  see  F.  B.  Ward, 
The  United  States  Railroad  Labor  Board  and  Railway  Labor  Dis- 
putes (Dissertation;  The  University  of  Pennsylvania,  1929); 

J.  P.  Bridgeman,  The  Railway  Labor  Act,  Its  Genesis,  Opera- 
tion and  Evaluation  (Dissertation:  the  University  of  Penn- 

sylvania, 1^30);  t.  H.  Carter,  History  of  Railway  Labor 
Legislation  (Dissertation:  The  University  of  Virginia,  1930); 

and  A.  fc.  Marshall,  The  Federal  Government  and  Labor  Legisla- 
tion (Dissertation:  The  University  of  Virginia,  1934). 
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The  Railway  Labor  Act  and  Its  Amendments 
On  February  28,  1924,  a bill  dealing  with  railway 
labor,  which  proposed  oertain  changes  in  the  existing  proce- 
dures of  arbitration  and  provided  for  the  oreation  of  national 
boards  of  adjustment,  was  submitted  to  the  Senate.  Extensive 
hearings  were  held  on  these  proposals  but  the  bill  was  never 
acted  upon  by  Congress.  * Efforts  to  amend  existing  legisla- 
tion continued,  however,  and  three  new  bills  were  introduced 

in  the  69th  Congress,  one  in  the  Senate,20  and  two  in  the 

21 

House  of  Representatives.  One  of  the  House  bills,  H.  R. 
9463,  was  introduced  as  the  result  of  negotiations  and  con- 
ferences between  representative  committees  of  railroad 
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See  U.  S.  Congress,  Senate,  Arbitration  Between  Car- 
riers and  Employees.  Hearings  before  a Sub-committee  of  the 
Committee  on  Interstate  Commerce,  TJ.  S.  Senate,  68th  Cong., 

1st  Sess.,  on  S.  bill  2646  (Washington:  Government  Printing 
Office,  1924),  and  U.  S.  Congress,  Senate,  Arbitration  Between 
Carriers  and  Employees,  Report  No.  779,  to  accompany  S.  bill 
2646,  U.  S.  Senate,  68th  Cong.,  1st  Sess.  (Washington: 
Government  Printing  Office,  1924). 
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See  U.  S.  Congress,  Senate,  Railway  Labor  Act.  Hear- 
ings before  the  Committee  on  Interstate  Commeroe,  tJ."~ST  Senate, 
69th  Cong.,  1st  Sess.,  on  S.  bill  2306,  Part  I and  Part  2 
(Washington:  Government  Printing  Office,  1926),  and  U.  S. 

Congress,  Senate,  Report  No.  222,  to  accompany  S.  bill  2306, 

U.  S.  Senate,  69th  Cong.,  1st  Sess.  (Washington:  Government 

Printing  Office,  1926). 
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of  Representatives,  Railroad  Labor  Disputes.  Hearings  before 
the  Committee  on  Interstate  and  Foreign  Commeroe,  69th  Cong., 
1st  Sess.,  on  H.  R.  7180  (Washington:  Government  Printing 

Office,  1926). 
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presidents  and  railroad  labor  organization  executives.  The 
Association  of  Railway  Executives  and  the  officials  of  twenty 
railroad  labor  organizations  endorsed  this  bill  as  represent- 
ing the  agreement  of  railway  managements  operating  more  than 
80  per  cent  of  existing  railroad  mileage  and  of  labor  organi- 
zations representing  an  overwhelming  majority  of  the  employees. 
After  favorable  reports  from  the  Committee  on  Interstate  and 
Foreign  Commerce  in  the  House  of  Representatives  and  from  the 
Committee  on  Interstate  Commerce  in  the  Senate,  the  bill  re- 
ceived the  approval  of  both  houses  of  Congress,  and  became 
law  May  20,  1926. 22 

Although  no  further  changes  were  made  in  the  law  until 

1934,  proposals  were  made  in  both  the  House  of  Representatives 

and  the  Senate  during  1932  to  inolude  common  carriers  by  air 

within  the  scope  of  labor  legislation  applicable  to  the  rail- 
23 

roads.  However,  the  proposed  legislation  was  not  enacted 
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See  U.  S.  Congress,  House  of  Representatives,  Rail- 
way Labor  Disputes,  Report  No.  328,  to  accompany  H.  R.  9463, 

U.  5.  House  of  Representatives,  69th  Cong.,  let  Sess.  (Wash- 
ington: Government  Printing  Office,  1926),  and  U.  S.  Congress, 

Senate,  Disposition  of  Disputes  Between  Carriers  and  Employees, 
Report  No.  606,  to  accompany  H.  R.  9463,  U.  &.  Senate,  69tn 
Cong.,  1st  Sess.  (Washington:  Government  Printing  Office, 

1926 ) . 
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See  U.  S.  Congress,  House  of  Representatives,  To 
Amend  the  Railway  Labor  Act,  Hearings  before  the  Committee  on 
Interstate  and  Foreign  Commerce,  72nd  Cong.,  1st  Sess.,  on 
H.  R.  11867  (Washington:  Government  Printing  Office,  1932), 

and  U.  S.  Congress,  Senate,  Amendment  of  Railway  Labor  Act, 
Report  No.  713,  to  accompany  S.  4565,  U.  &.  Senate,  7&nd 
Cong.,  1st  Sess.  (Washington:  Government  Printing  Office, 

1932 ) . 
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during  that  session  of  Congress. 

In  1934,  several  new  proposals  were  made  to  both  Houses 

of  Congress,  In  the  Senate,  a bill  was  introduced  which  had 

as  its  objective  the  abolition  of  the  Mediation  Board  and  the 

creation  of  a new  board  to  be  called  the  National  Mediation 
24 

Board.  It  also  provided  for  the  creation  of  a "National  Ad- 
justment Board"  which  was  to  be  divided  into  four  divisions 
for  the  handling  of  certain  typos  of  disputes  originating  with 
specific  groups  of  employees.  Regional  and  system  boards  of 
adjustment  could  also  be  established  if  desired  by  the  rail- 
roads and  the  employees • 

At  almost  the  same  time,  two  bills  were  introduced  in 
the  House  of  Representatives.  One  of  these  bills  proposed 
the  creation  of  a "National  Board  of  Adjustment"  and  gave  the 
Federal  Coordinator  of  Transportation  power  to  enforce  cer- 
tain sections  of  the  amended  law.25  The  other  bill,  which 
was  quite  similar  to  the  Senate  bill  just  discussed,  became 
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See  U.  S.  Congress,  Senate,  To  Amend  the  Railway 
Labor  Act,  Hearings  before  the  Committee  on  Interstate  Com- 
merce , ^Srd  Cong.,  2nd  Seas.,  on  S.  3266  (Washington:  Govern- 

ment Printing  Office,  1934),  and  TJ.  S,  Congress,  Senate, 

Board  to  Settle  Disputes  Between  Carriers  and  Their  Employees, 
Report  No.  1065,  to  accompany  S.  32£6,  U.  S.  Senate,  73rd 
Cong.,  2nd  Seas.  (Washington:  Government  Printing  Office, 

1934). 
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U.  S.  Congress,  House  of  Representatives,  Railway 
Labor  Act  Amendments,  Hearings  before  the  Committee  on  Inter- 
state  and  Foreign  (Jommeroe,  73rd  Cong.,  2nd  Sess.,  on  H.  R. 
7650  (Washington:  Government  Printing  Office,  1934). 
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law  on  June  21,  1934,  with  the  approval  of  Congress.26 

This  new  legislation  modified  the  baslo  procedures  of 
the  Railway  Labor  Act  in  two  principal  ways.  The  boards  of 
adjustment  to  be  created  under  the  original  act  were  abolished 
and  the  thirty-six  member  National  Railroad  Adjustment  Board 
was  established.  This  board  was  to  be  divided  into  four  divi- 
sions, with  each  division  assigned  to  consider  specific  types 
of  disputes  involving  oertain  groups  of  employees.  The  Board 
of  Mediation  was  replaced  by  the  National  Mediation  Board, 
which  was  granted  broader  powers  authorizing  it  to  tender  its 
services  in  disputes  concerning  wages,  rules,  or  working  con- 
ditions not  adjusted  by  the  parties. 

No  further  changes  were  made  in  the  Railway  Labor  Act 
until  April  10,  1936,  at  which  time  Congress  extended  virtu- 
ally all  of  the  provisions  of  the  Act  to  the  air  carriers.* 2 * * S.^ 
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See  U.  S.  Congress,  House  of  Representatives,  To 

Amend  the  Railway  Labor  Act  Approved  May  20.  1926,  Hearings 
before  the  Committee  on  Rules,  73rd  Cong.,  2nd  Sess.,  on  H.  R. 

9861  (Washington:  Government  Printing  Office,  1934),  and  U. 

S.  Congress,  House  of  Representatives,  To  Amend  the  Railway 
^at)or  Act  of  May  20,  1926.  Report  No.  1§44,  to  accompany  H.  R. 
9861,  73rd  Cong.,  2nd  Sess.  (Washington:  Government  Printing 

Office,  1934).  6 
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See  U.  S.  Congress,  Senate,  To  Amend  the  Railway 
Labor  Act  to  Cover  Every  Common  Carrier  by  Air.  Hearings  be- 
fore  a Sub-committee  of  the  Committee  on  Interstate  Comimroe, 
74th  Cong.,  1st  Sess.,  on  S.  2496  (Washington:  Government 

Printing  Office,  1935),  U.  S.  Congress,  Senate,  To  Amend  the 
Railway  Labor  Act,  Report  No.  895,  to  accompany  S.  2496,  74th 
Cong.,  1st  Sess.  (Washington:  Government  Printing  Office, 

1935J,  and  U.  S.  Congress,  House  of  Representatives,  To  Amend 
the  Railway  Labor  Act.  Report  No.  2243,  to  accompany  S.  2496, 


28 


The  important  exception  was  the  mandatory  creation  of  a 
national  adjustment  board  for  the  handling  of  grievances  and 
the  interpretation  of  contracts.  Such  a board  may  be  created 
if,  in  the  judgement  of  the  National  Mediation  Board,  this  be- 
comes desirable. 

No  further  changes  of  any  importance  were  proposed  or 

28 

enacted  in  reference  to  railway  labor  legislation  until  1950. 
Early  in  that  year,  three  separate  bills  were  introduced  in 
Congress,  one  in  the  House  of  Representatives,  and  two  in  the 
Senate.  The  House  bill  proposed  that  the  Railway  Labor  Act 
be  amended  to  authorize  agreements  providing  for  union  member- 
ship as  a condition  of  continued  employment,  and  for  the  deduc- 
tion of  union  dues,  fees,  or  assessments  by  the  carriers  from 
the  wages  of  the  carriers'  employees.  Of  the  two  bills  in- 
troduced in  the  Senate,  one  proposed  that  the  Railway  Labor 


74th  Cong.,  2nd  Sess.  (Washington:  Government  Printing 

Office,  1936). 
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In  1946,  a House  bill  proposed  that  the  name  of  the 
National  Mediation  Board  be  changed  to  the  National  Carrier 
Mediation  Board.  See  U,  S.  Congress,  Senate,  Labor  Disputes 
Act  of  1946,  Hearings  before  a Sub-committee  of  the  Committee 
on  Education  and  Labor,  79th  Cong.,  2nd  Seas.,  on  H.  R.  4908 
(Washington:  Government  Printing  Office,  1946). 
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See  U.  S.  Congress,  House  of  Representatives,  Rail- 
way Labor  Act  Amendments,  Hearings  before  the  Committee  on 
interstate  and  Foreign  Commerce,  81st  Cong.,  2nd  Sess.,  on 
H.  R.  7789  (Washington:  Government  Printing  Office,  1950), 

and  U.  S.  Congress,  House  of  Representatives,  Amending  the 
Railway  Labor  Act,  Report  No.  2811,  to  accompany  H.  It.  7789, 
81st  Cong.,  2nd  Sess.  (Washington:  Government  Printing 

. Office,  1950). 
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Act  be  amended  to  prevent  interference  with  the  movement  of 

interstate  commerce  by  establishing  a system  of  compulsory 
30 

arbitration,  while  the  other  contained  virtually  the  same 
provisions  as  the  House  bill.  This  bill  ultimately  was  ap- 
proved by  Congress  and  became  law  January  10,  1951,  legaliz- 
ing those  labor  agreements  which  provide  for  union  membership 
as  a condition  of  continued  employment,  and  for  the  deduction 
of  the  usual  union  dues,  fees,  or  assessments  by  the  carriers 

from  the  wages  of  the  employees  on  behalf  of  the  labor  organi- 

31 

zation  concerned. 

Present  railway  labor  legislation  oonsists  of  the 
Railway  Labor  Act  of  1926,  which  was  the  outgrowth  of  even 
earlier  legislation,  together  with  the  modifications  and 
amendments  of  1934,  1936,  and  1951.  Existing  law  establishes 
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See  U.  S.  Congress,  Senate,  To  Prohibit  Strikes  and 
to  Provide  for  Compulsory  Arbitration  in  the  Railroad  Industry. 
Hearings  before  a Sub-committee  of  the  Committee  on  Labor  and 
Public  Welfare,  81st  Cong.,  2nd  Sess.,  on  S.  3463  (Washington: 
Government  Printing  Office,  1950,  and  U.  S.  Congress,  Senate, 
Amending  the  Railway  Labor  Act,  as  Amended,  So  as  to  Prevent 
Interference  With  the  Movement  of  Interstate  Commerce,  Report 
No.  2445,  to  accompany  S.  3463,  81st  Cong.,  2nd  Sess.  (Wash- 
ington: Government  Printing  Office,  1950). 


31See  U.  S.  Congress,  Senate,  To  Amend  the  Railway 
X-abor  Act  . . . Providing  for  Union  Membership  and  Agreements 
For  Deduction  from  Wages  of  Carrier  Employees  for  Certain  Pur- 
jooseai.  Hearings  before  a Sub-committee  of  the  Committee  on 
Labor  and  Public  Welfare,  81st  Cong.,  2nd  Sess.,  on  S.  3295 
(Washington:  Government  Printing  Office,  1950),  and  U.  S.  Con- 

gress, Senate,  Railway  Labor  Act  Amendments.  Report  No.  2262, 
to  accompany  S.  3295,  81st  Cong.,  2nd  Sess.  (Washington: 
Government  Printing  Office,  1950). 


30 


elaborate  and  complex  machinery  for  the  settlement  of  railway 
disputes  and  no  attempt  will  be  made  to  analyze  the  statute 
in  detail.  However,  it  is  worthwhile  to  consider  the  major 
provisions  of  existing  legislation. 

The  Railway  Labor  Act  as  amended  is  divided  into  two 
sections:  Title  I contains  the  provisions  applicable  to  the 

railways,  while  Title  II  extends  the  law  to  common  carriers 
by  air.  Title  I is  divided  into  fourteen  sections,  some  of 
which  are  not  of  great  importance.  Section  1 sets  forth  the 
scope  and  jurisdiction  of  the  Act  together  with  the  defini- 
tions of  certain  terms  and  phrases  which  are  used.  The  Act 
applies  to  any  express  company,  sleeping-oar  company,  or  car- 
rier by  railroad  subject  to  the  Interstate  Commerce  Act,  In- 
cluding any  company  which  is  directly  or  indirectly  owned  or 
controlled  by  any  railroad  carrier  which  provides  a transpor- 
tation service.  Street,  lnterurban,  or  suburban  electric 
railways  are  specifically  excluded  unless  such  railways  are 
operated  as  a portion  of  a general  steam-railroad  system  of 
transportation. 

Section  2 expresses  the  general  purposes  of  the  Act 
and  outlines  the  duties  and  responsibilities  of  the  carriers 
and  of  the  employees  under  the  law.  It  is  the  purpose  of  the 
Act : 

(1)  To  avoid  any  interruption  to  commerce  or  to 
the  operation  of  any  carrier  engaged  therein;  (2)  to 
forbid  any  limitation  upon  freedom  of  association 
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among  employees  or  any  denial,  as  a condition  of 
employment  or  otherwise,  of  the  right  of  employees 
to  join  a labor  organization;  (3)  to  provide  for 
the  complete  independence  of  carriers  and  of  em- 
ployees in  the  matter  of  self-organization;  (4) 
to  provide  for  the  prompt  and  orderly  settlement 
of  all  disputes  concerning  rates  of  pay,  rules, 
or  working  conditions;  (5)  to  provide  for  the 
prompt  and  orderly  settlement  of  all  disputes 
growing  out  of  grievances  or  out  of  the  inter- 
pretation or  application  of  agreements  covering 
rates  of  pay,  rules,  or  working  conditions. 

It  is  the  duty  of  the  carriers  and  of  their  employees 
"to  exert  every  reasonable  effort  to  make  and  maintain  agree- 
ments concerning  rates  of  pay,  rules,  and  working  conditions" 
and  to  settle  all  disputes  "in  conference  between  representa- 
tives" of  the  parties  to  the  dispute  "in  order  to  avoid  any 
interruption  to  commerce  or  to  the  operation  of  any  carrier 
growing  out  of  any  dispute."  There  may  be  no  "interference, 
coercion,  or  influence"  in  the  selection  of  the  representa- 
tives in  any  dispute  and  the  employees  are  guaranteed  the 
right  to  organize  and  bargain  collectively  through  representa- 
tives of  their  own  choosing.  The  majority  of  any  class  or 
craft  is  competent  to  determine  who  shall  be  its  representa- 
tive. In  case  of  a dispute  concerning  this  matter  the 
National  Mediation  Board  must  investigate  and  certify  in 
writing  to  both  parties  the  names  of  any  individuals  or  or- 
ganizations designated  by  the  Board  as  the  proper  representa- 
tives of  the  employees.  In  addition,  this  section  provides 
for  union  membership  as  a condition  of  continued  employment 
as  well  as  the  deduction  by  the  carriers  for  payment  to  the 
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labor  organization  from  the  wages  of  the  union  members  any 
periodic  dues,  fees,  or  assessments  uniformly  required. 

The  National  Railroad  Adjustment  Board  is  created 
under  the  terms  of  Section  3.  The  Adjustment  Board  consists 
of  thirty-six  members,  eighteen  of  whom  are  selected  by  the 
carriers  and  eighteen  by  the  labor  organizations  of  the  em- 
ployees. The  members  of  the  Board  are  paid  by  the  party  or 
parties  that  they  represent.  Other  expenses  such  as  housing, 
staff,  and  the  compensation  of  referees  are  paid  by  the 
Federal  government.  The  Adjustment  Board  is  divided  into  four 
divisions,  the  organization  and  proceedings  of  each  division 
being  separate  and  Independent  of  the  others.  The  first 
division  has  jurisdiction  over  disputes  involving  engineers, 
firemen,  hostlers,  conductors,  trainmen,  and  yard-service 
employees.  This  division  has  ten  members,  five  appointed  by 
the  carriers  and  five  by  the  employee  labor  organizations. 

The  second  division  has  control  over  disputes  involving  machin- 
ists, boiler-makers,  blacksmiths,  sheet  metal  workers,  electri- 
cal workers,  car  men,  helpers,  and  apprentices  of  the  forego- 
ing, coach  cleaners,  powerhouse  employees,  and  railroad  shop 

laborers.  There  are  ten  members  in  this  division, < an  equal 

< 

number  being  seleoted  by  the  carriers  and  the  employees.  All 
disputes  involving  station,  tower,  and  telegraph  employees; 
train  dispatchers;  maintenance-of-way  men;  clerical  employees; 
freight  handlers;  express  station  and  stores  employees;  signal 


33 


men;  sleeping  ear  conductors;  sleeping  oar  porters;  maids  and 
dining  car  employees  are  referred  to  the  third  division.  This 
division  also  has  ten  members,  five  being  selected  by  the  car- 
riers and  five  by  the  employees.  The  fourth  division  has  jur- 
isdiction over  those  disputes  arising  from  the  ranks  of  em- 
ployees who  are  directly  or  indirectly  engaged  in  the  trans- 
portation of  passengers  or  property  by  water.  This  division 
also  has  jurisdiction  over  all  other  employees  who  are  ex- 
cluded from  the  jurisdiction  of  the  first,  second,  or  third 
divisions.  This  division  has  only  six  members,  three  being 
appointed  by  the  carriers  and  three  by  the  employees. 

It  should  be  noted  that  the  National  Railroad  Adjust- 
ment Board  considers  only  those  disputes  which  grow  out  of 
grievances  or  out  of  the  interpretation  or  application  of 
existing  agreements  concerning  rates  of  pay,  rules,  or  work- 
ing conditions.  If  such  a dispute  arises,  it  is  to  be 
handled "in  the  usual  manner  up  to  and  including  the  chief 
operating  officer"  of  the  carrier  or  carriers  concerned.  If 
the  dispute  is  not  settled  at  this  level,  it  may  be  referred 
by  petition  by  either  or  both  parties  to  the  appropriate  divi- 
sion of  the  Adjustment  Board,  together  with  a full  statement 
of  the  facts  of  the  dispute.  A majority  vote  of  the  division 
is  necessary  to  make  a final  and  binding  award  in  a dispute. 

If  the  division  deadlocks,  it  is  its  responsibility  to  select 
a neutral  party,  or  "referee,"  to  sit  with  it  and  make  an 
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award.  If  the  division  cannot  agree  upon  a neutral  party, 
this  fact  is  certified  to  the  National  Mediation  Board  and 
the  board  must  appoint  a neutral  party  within  ten  days. 

The  awards  of  the  several  divisions  of  the  Adjustment 
Board  must  be  made  in  writing  and  are  enforceable  in  the  Dis- 
trict Courts  of  the  United  States.  A two-year  statute  of 
limitations  governs  all  court  action  under  this  section.  The 
Adjustment  Board  maintains  its  headquarters  in  Chicago, 
Illinois,  and  any  division  with  unfinished  matters  before  it 
must  continue  in  session  until  the  altercations  are  settled. 

A final  miscellaneous  provision  gives  the  Adjustment  Board, 
at  its  own  discretion,  authority  to  establish  regional  adjust- 
ment boards  to  aot  in  its  stead  at  any  time  or  place  for  a 
limited  period.  Such  a board  has  all  of  the  rights  and  powers 
of  the  parent  board.32 

The  National  Mediation  Board  is  created  and  given  cer- 
tain powers  under  the  authority  of  Sections  4 and  5 of  the 
statute.  This  Board  is  an  independent  agency  in  the  executive 
branch  of  the  government  and  is  composed  of  three  members. 

The  members  are  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate,  but  not  more  than  two  members  may  be 
from  the  same  political  party.  Salaries  of  the  Board  as  well 
as  the  salaries  of  its  staff  are  paid  by  the  United  States. 
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Recently,  the  first  division  has  used  this  provision 
of  the  law  in  an  effort  to  reduoe  its  backlog  of  cases. 
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The  functions  of  the  National  Mediation  Board  are  ex- 
tensive. One  or  both  of  the  parties  to  a dispute  may  invoke 
the  services  of  the  Mediation  Board  when  the  dispute  is  in 
reference  to  ohanges  in  rates  of  pay,  rules,  or  working  con- 
ditions, or  when  the  dispute  is  not  referable  to  the  National 
Railroad  Adjustment  Board  and  has  not  been  adjusted  by  con- 
ferences between  the  parties.  In  addition,  the  Mediation 
Board  may  proffer  its  services  when,  in  the  judgement  of  the 
Board,  a dispute  threatens  to  become  an  emergency. 

It  is  the  responsibility  of  the  Mediation  Board  to 
bring  the  parties  to  agreement  by  mediation,  if  possible,  and 
to  urge  arbitration  if  all  attempts  at  mediation  fail.  If 
arbitration  is  refused  by  one  or  both  of  the  parties,  the 
Board  must  notify  the  parties  that  mediation  has  failed  and 
that  no  changes  are  to  be  made  in  reference  to  wages,  rules, 
or  working  conditions  for  a period  of  not  less  than  thirty 
days.  An  emergency  board  may  be  appointed  under  the  provi- 
sions of  Section  10  during  this  waiting  period. 

If  arbitration  is  accepted,  the  National  Mediation 
Board  has  certain  duties  under  Sections  7 and  8 which  estab- 
lish the  procedure  for  arbitration.  Under  the  provisions  of 
Section  7,  a board  of  arbitration  may  be  formed  to  consist  of 
either  three  or  six  members.  If  It  is  a three-man  board, 
labor  and  management  eaoh  appoint  one  representative  and  if 
it  is  a six-man  board  each  party  selects  two  representatives. 
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The  arbitrators  thus  appointed  then  select  the  remaining 
arbitrator  or  arbitrators.  If  agreement  cannot  be  reached, 
the  Mediation  Board  must  perform  this  function. 

The  arbitration  board  is  responsible  for  establishing 
its  own  procedure,  but  it  must  conform  with  certain  detailed 
requirements  of  the  Act.  A majority  of  an  arbitration  board 
is  necessary  for  a valid  and  binding  decision  and  the  award 
must  be  filed  with  a district  or  circuit  court  of  the  United 
States.  If  the  award  is  not  impeached  within  ten  days,  the 
court  must  enter  judgement  upon  the  award  which  then  becomes 
final  and  binding  upon  the  parties.  If  a petition  for  impeach- 
ment is  filed,  the  court  may  entertain  the  impeachment  only 
If  it  is  shown  that  the  award  does  not  conform  to  the  require- 
ments of  the  Act,  that  the  proceedings  did  not  conform  to  the 
Act,  that  the  award  does  not  oonfrom  to  the  stipulations  of 
the  agreement  to  arbitrate,  or  that  a member  of  the  board  of 
arbitration  or  a party  to  the  arbitration  practiced  fraud  or 
corruption  which  affected  the  result  of  the  arbitration.  The 
decision  of  the  district  court  may  be  appealed  to  the  circuit 
court  of  appeals  and  the  decision  of  this  oourt  Is  final. 

The  remaining  important  provisions  of  the  Act  are 
found  in  Section  10.  Under  this  section,  if  a dispute.  In 
the  judgement  of  the  National  Mediation  Board,  threatens  to 
"substantially  Interrupt"  interstate  commerce,  the  Board  must 
so  notify  the  President,  who,  at  his  discretion,  may  create 
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an  emergency  board  to  investigate  and  report  upon  the  dispute. 

I h©  President  may  appoint  anyone  and  any  number  of  persons  to 
the  board,  provided  that  the  appointees  do  not  have  a finan- 

interest  in  the  carriers  or  labor  organizations  concerned. 
The  board  must  submit  a report  to  the  President  within  thirty 
days  from  the  date  of  its  creation.  During  this  period  and 
for  thirty  days  after  the  submission  of  the  emergency  board 
report,  no  change  may  be  made  by  the  parties  as  to  the  condi- 
tions from  which  the  dispute  arose,  except  by  mutual  agreement. 

It  is  apparent  from  a consideration  of  the  historical 
development  of  the  Railway  Labor  Act  that  its  procedures  are 
the  result  of  extensive  experience  during  which  Congress  has 
been  almost  continuously  concerned  with  their  improvement. 
Congress  has  sought  to  develop  a statute  which  would  receive 
the  full  support  of  the  parties  concerned  and  would  equitably 
resolve  the  controversies  which  almost  inevitably  develop  from 
the  labor-management  relationship.  There  is  no  indication 
that  Congress  has  unduly  favored  any  of  the  parties  subject 
to  the  statute  and  it  would  appear  that  the  procedures  of  the 
Act  for  the  peaceful  settlement  of  disputes  should  be  quite 
successful.  Yet  recent  experience  indicates  that  certain  sec- 
tions of  the  Railway  Labor  Act  are  no  longer  effective  and 
that  the  procedures  followed  in  the  settlement  of  these  contro- 
versies are  in  danger  of  oollapse.  Since  the  historical  de- 
velopment of  the  statute  does  not  offer  an  explanation  for 
these  difficulties,  it  is  necessary  to  turn  to  other  matters. 


CHAPTER  II 


JUDICIAL  INTERPRETATION  OF  FEDERAL 
RAILWAY  LABOR  LEGISLATION 

As  Indicated  in  Chapter  I,  existing  Federal  railway 
legislation  is  the  oulminatlon  of  a long  series  of  Congres- 
sional statutes.  From  time  to  time,  these  statutes  have  been 
subjected  to  review  by  the  oourts  in  order  to  determine  their 
constitutionality,  to  review  the  powers  exercised  by  the  ad- 
ministrative agencies  in  their  implementation  of  Congressional 
authority,  and  to  protect  the  privileges  and  the  properties 
of  those  persons  and  groups  who  are  governed  in  certain  of 
their  activities  by  this  legislation.  It  Is  the  purpose  of 
this  chapter  to  discuss  briefly  the  constitutional  basis  of 
present  legislation,  to  examine  certain  of  the  powers  and 
policies  which  have  been  utilized  by  the  administrative  agen- 
cies in  fulfilling  their  duties  and  responsibilities  under 
existing  statutes,  and  to  consider  the  manner  in  which  Judi- 
cial interpretation  of  this  legislation  has  affected  the 
ability  of  these  agencies  to  execute  the  apparent  intent  of 
Congress . 

The  Constitutional  Basis  of  Railway 
Labor  Legislation 

The  power  of  the  United  States  government  to  regulate 
labor-management  relationships  in  the  railroad  industry  has 
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been  recognized  for  many  years.  Congress,  under  the  powers 
and  responsibilities  set  forth  in  the  Constitution,  has  the 
authority  "to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes."  Under 
this  clause.  Congress  has  the  duty  of  safeguarding  and  protect- 
ing the  free  flow  of  commerce  among  the  several  States.  It 
has  the  additional  power  to  build  and  maintain  post  offices 
and  post  roads  and  to  protect  the  publio  mails.  Under  its 
police  powers.  Congress  may  legislate  to  protect  the  health, 
safety,  and  welfare  of  the  general  public.  These  powers  and 
responsibilities  would  appear  to  be  sufficient  to  sustain  the 
position  that  Congress  has  the  power  to  regulate  and  control 
labor-management  relationships  in  the  railroad  Industry,  and 
the  courts  have  so  held. 

As  early  as  1824,  in  the  case  of  Gibbons  v.  Ogden, ^ 
the  Supreme  Court  explicitly  stated  that  labor  legislation 
came  within  the  meaning  of  the  phrase  "to  regulate  commerce." 
The  court  held j1  2 

Commerce,  in  its  simplest  significance,  means 
an  exchange  of  goods;  but  in  the  advancement  of 
society,  labor,  transportation,  intelligence,  care, 
and  various  mediums  of  exchange,  become  commodi- 
ties, and  enter  into  commerce;  the  subject,  the 
vehicle,  the  agent,  and  their  various  operations, 
become  the  objeots  of  commercial  regulation. 


19  Wheaton  1. 

29  Wheaton  1,  pp.  27-28. 
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Shipbuilding,  the  carrying  trade,  and  propagation 
of  seaman,  are  such  vital  agents  of  commercial 
prosperity,  that  the  nation  which  oould  not  leg- 
islate over  these  subjects,  would  not  possess 
power  to  regulate  commerce. 

The  powers  of  Congress  to  regulate  interstate  com- 
merce and  protect  the  mails  were  stated  in  a most  forceful 
manner  in  the  famous  case  in  re  Debs  whioh  was  an  outgrowth 
of  the  Pullman  strike  of  1894.  Debs  and  other  leaders  in  the 
strike  had  been  enjoined  from  conspiring  to  do  anything  which 
would  interfere  with  the  carrying  of  the  United  States  mails 
or  with  the  movement  of  interstate  commerce.  They  were  found 
guilty  of  contempt  of  court  for  violating  the  injunction  and 
a writ  of  habeas  corpus  was  filed  by  them,  alleging  that  the 
action  of  the  Federal  Government  in  stepping  into  the  local 
dispute  was  in  violation  of  the  Constitution.  The  Supreme 
Court  ruled  against  the  applicants,  thus  sustaining  govern- 
ment intervention.  The  court,  in  delivering  its  opinion, 
held:3 4 

As,  under  the  Constitution,  power  over  inter- 
state commerce  and  the  transportation  of  the  mails 
is  vested  in  the  national  government,  and  Congress, 
by  virtue  of  such  grant  has  assumed  actual  and 
direct  control,  it  follows  that  the  national  govern- 
ment may  prevent  any  unlawful  and  forolble  inter- 
ference therewith  .... 

The  entire  strength  of  the  Nation  may  be  used 
to  enforce  in  any  part  of  the  land  the  full  and 


3158  U.  S.  564. 

4158  U.  S.  564,  p.  581. 
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free  exercise  of  all  national  powers,  and  the  se- 
curity of  all  rights  intrusted  by  the  Constitution 
to  its  care.  The  strong  arm  of  the  national  govern- 
ment may  be  put  forth  to  brush  away  all  obstruc- 
tions to  the  freedom  of  interstate  commeroe  or  the 
transportation  of  the  mails  .... 

The  national  government,  given  by  the  Constitu- 
tion power  to  regulate  interstate  commerce,  has  by 
express  statute  assumed  such  Jurisdiction  over  such 
commerce  when  oarried  upon  railroads.  It  is  charged, 
therefore,  with  the  duty  of  keeping  those  highways 
of  interstate  commerce  free  from  obstruction,  for 
it  has  always  been  recognized  as  one  of  the  powers 
of  a government  to  move  obstructions  from  the  high- 
ways under  its  control. 

The  constitutionality  of  the  Railway  Labor  Act  of 
1926  was  sustained  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Texas  and  New  Orleans  Railroad  Co.  v.  Brother- 
hood of  Railway  Clerks  and  Steamship  Clerks.5 6  In  this  case, 
the  railway  had  established  a company  union  which  it  contended 
was  the  proper  representative  of  the  employees.  To  the  ex- 
tent that  the  statute  undertook  to  prevent  either  party  from 
influencing  the  other  in  the  selection  of  representatives,  it 
was  claimed  that  the  statute  was  unconstitutional  because  it 
sought  to  take  away  those  rights  guaranteed  by  the  First  and 
Fifth  Amendments  to  the  Constitution.  Chief  Justice  Hughes, 
in  delivering  the  opinion  of  the  court,  stated:® 

The  Railway  Labor  Act  of  1926  does  not  Interfere 
with  the  normal  exercise  of  the  right  of  the  car- 
rier to  select  its  employees  or  to  discharge  them. 


5281  U.  S.  548. 

6281  U.  S.  548,  p.  571. 
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The  statute  is  not  aimed  at  this  right  of  the 
employers  but  at  the  interference  with  the  right 
of  employees  to  have  representatives  of  their 
own  choosing.  As  the  carriers  subject  to  the 
Act  have  no  constitutional  right  to  interfere 
with  the  freedom  of  employees  in  making  their 
selections,  they  cannot  complain  of  the  statute 
on  constitutional  grounds 

The  amendments  to  the  Railway  Labor  Act  passed  in  1934 

were  held  to  be  constitutional  by  the  Supreme  Court  in  the 

case  of  Virginian  Railway  Co.  v.  System  Federation  No.  40. 

Railway  Employees  Department  of  the  American  Federation  of 
8 

Labor.  The  opinion  of  the  court  was  delivered  by  Justioe 
Stone.  A pertinent  portion  of  the  ruling  holds:* * * * * 8 9 

The  power  of  Congress  over  interstate  commerce 
extends  to  such  regulations  of  the  relations  of 
rail  carriers  to  their  employees  as  are  reasonably 
calculated  to  prevent  the  interruption  of  inter- 
state commeroe  by  strikes  and  their  attendant  dis- 
orders ....  The  Railway  Labor  Act  . . • indi- 
cates clearly  that  its  provisions  are  aimed  at  the 
settlement  of  industrial  disputes  by  the  promotion 
of  collective  bargaining  between  employers  and  the 
authorized  representative  of  their  emoloyees,  and 
by  mediation  and  arbitration  when  such  bargaining 
does  not  result  in  agreement.  It  was  for  Congress 
to  make  the  choice  of  the  means  by  which  its  ob- 
jective of  securing  the  uninterrupted  service  of 
ineerstate  railroads  was  to  be  secured  ....  The 


The  constitutional  basis  for  legislation  enacted  in 

relation  to  railway  employees  is  discussed  in  an  article  by 

L.  J.  Hassenauer,  "Congressional  Legislation  Affecting  Rail- 

road Employees,"  Notre  Dame  Lawyer.  VIII  (May,  1933),  pp. 

429*450 • 

8300  U.  S.  515. 

9300  U.  S.  515,  p.  553. 
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means  chosen  are  appropriate  to  the  end  sought 
and  henoe  are  within  the  Congressional  power. 10 

Since  1937  the  constitutionality  of  the  Railway  Labor 
Act  has  not  been  seriously  questioned,  but  throughout  the  life 
of  the  Act  important  oases  have  served  to  clarify  or  interpret 
various  provisions  of  the  statute.  These  decisions  have  served 
to  settle  issues  which  arose  to  trouble  the  National  Mediation 
Board  and  threatened  to  prevent  the  prompt  and  orderly  settle- 
ment of  various  disputes. 

Carriers  Subject  to  the  Railway  Labor  Act 

Section  I of  the  Railway  Labor  Act  defines  those  car- 
riers subject  to  the  Aot  as  including  any  express  company, 
sleeping-car  company,  railroad,  or  any  company  which  is 
directly  or  indirectly  controlled  by  any  railroad.  However, 
the  Act  does  not  apply  to  any  street,  lnterurban,  or  suburban 
electric  railway  unless  it  is  operated  as  part  of  a general 
steam-railroad  system.  This  does  not  exclude  any  part  of  a 
general  steam-railroad  system  operated  by  other  means  of 
motive  power.  The  Interstate  Commerce  Commission  is  authorised, 
upon  the  request  of  the  National  Mediation  Board  or  upon  com- 
plaint of  any  interested  party,  to  determine  whether  any  line 
operated  by  electric  power  is  subject  to  the  Act. 

^Constitutionality  of  the  amendments  of  1934  are  dis- 
cussed by  P.  C.  Gause  and  E.  A.  Kightllnger,  "The  Railway 
Labor  Act  Decision,"  Indiana  Law  Journal,  XII  (June,  1937), 
pp . 403—415 . 
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The  Hudson  and  Manhattan  Railroad  Company,  an  elec- 
tric railway  operating  between  New  York  and  New  Jersey  was 
found  by  the  Interstate  Commerce  Commission  to  be  an  operat- 
ing component  of  the  Pennsylvania  Railroad  system  and,  there- 
fore, subject  to  the  Act.  The  district  oourt  and  the  cirouit 
oourt  of  appeals  both  upheld  the  findings  of  the  Interstate 
Commerce  Commission  and  the  carrier  appealed  to  the  Supreme 
Court.  The  appeal  was  denied  by  the  Supreme  Court  and  the 
ruling  of  the  lower  court  thus  became  effective.11  The  court 
of  appeals  found  that  the  findings  of  the  Interstate  Commerce 
Commission  were  to  be  upheld  unless  the  determination  of  the 
Commission  was  arbitrary  and  capricious.  Evidence  submitted 
indicated  that  the  Hudson  and  Manhattan  Railroad  Company  did 
operate  as  a part  of  the  Pennsylvania  Railroad  system  and  that 
the  finding  of  the  Interstate  Commerce  Commission  was  not  ar- 
bitrary. Therefore,  the  carrier  was  subject  to  regulation 
under  the  Act  and  is  now  complying  with  its  provisions. 

In  another  case.  Shields  v.  Utah  Idaho  Central  Rall- 
^2  ” 

road_Co.,  the  Supreme  Court  settled  the  issue  as  to  whether 
an  electrically-operated  carrier  engaged  in  interstate  commerce, 
but  not  part  of  a general  system  of  steam  transportation,  was 
subject  to  the  Aot.  The  carrier  contended  that  it  was  an 


•^Hudson  and  M.  R.  Co.  v.  Hard 
Commission,  interveners ;,  103  P.  2tSf 

12 


ray 

327. 


(Interstate  Commerce 


305  U.  S.  177. 
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Interurban  line  but  the  Interstate  Commerce  Commission  had 

found  that  it  was  not  an  interurban  line  and  was  subject  to 
13 

regulation.  In  rendering  its  decision,  the  Supreme  Court 
sustained  the  findings  of  the  Interstate  Commerce  Commission 
and  reversed  the  rulings  of  the  lower  courts.  There  have 
been  still  other  cases  in  which  the  courts  have  considered 
this  question  and  the  rulings  in  these  cases  concur  in  sub- 
stance with  those  above. ^ 


The  Objectives  of  the  Railway  Labor  Act 
In  Section  2 of  the  Railway  Labor  Act,  Congress  spe- 
cifically stated  the  general  purposes  of  the  Act  which  were 
to  be  achieved  through  the  methods  and  procedures  incorporated 
In  the  law.  At  various  times,  the  courts  have  delivered 
opinions  which  have  restated  the  objectives  of  the  Act,  but 
they  have  not  amplified  or  limited  the  apparent  intent  of 
Congress  by  their  decisions. 

In  a leading  case,  Virginian  Railway  Co.  v.  System 
Federation  No.  40,  Railway  Employees  Department  of  the 


13 

For  the  opinion  of  the  Interstate  Commerce  Commission, 
see  214  I.  C.  C.  707.  An  Interurban  railway  Is  defined  in 
Piedmont  and  Northern  Railway  Co.  v.  Interstate  Commerce  Com- 
mission, tJ.  &.  299. 

14 

For  other  cases  see:  Chicago,  S.  S.  and  S.  B.  R,  R. 

v.  Fleming  (Interstate  Commerce  Commission,  Intervener)  loS 
F.  2d  419;  Burke  v.  Murphy,  109  F.  2d  572;  and  Brotherhood  of 
Locomotive  Firemen  and  Enginemen  v.  Interstate  Commeroe  Com-’ 
mls  sion  j l'47'  'F  . 2(1  312 .'  
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American  Federation  of  Labor.  the  Supreme  Court  delivered 

IS 

the  following  opinion* 

The  amended  Hallway  Labor  Act  seeks  to  avoid 
interruptions  of  interstate  commerce  resulting  from 
disputes  concerning  pay,  rules  or  working  conditions 
on  the  railroads,  by  the  promotion  of  collective 
bargaining  between  the  carrier  and  the  authorized 
representative  of  its  employees,  and  by  mediation 
and  arbitration  when  such  bargaining  does  not  result 
in  agreement.  To  facilitate  agreement,  it  gives  to 
employees  the  right  to  organize  and  bargain  col- 
lectively through  a representative  of  their  own 
selection,  doing  away  with  company  interference  and 
"company  unions."  The  statute  does  not  undertake 
to  compel  agreement  between  the  employer  and  em- 
ployees, but  it  does  command  those  preliminary 
steps  without  which  no  agreement  can  be  reached. 

It  at  least  requires  the  employer  to  meet  and  con- 
fer with  the  authorized  representative  of  its  em- 
ployees, to  listen  to  their  complaints,  to  make 
reasonable  effort  to  compose  differences--in  short, 
to  enter  into  a negotiation  for  the  settlement  of 
labor  disputes  such  as  is  contemplated  by  Section  2. 

Substantially  the  same  ruling  was  given  by  a circuit 
court  of  appeals  in  Atlantic  Coast  Line  R.  Co.  v.  Pope*17 

The  Act  was  passed  to  secure  the  prompt  and 
orderly  settlement  of  disputes  between  oarriers 
and  their  employees.  It  provided  for  the  right  of 
employees  to  organize  and  bargain  collectively, 
through  representatives  of  their  own  choosing  . . 

. . The  Act  directed  that  disputes  between  an  em- 
ployee and  a carrier  should  be  handled  in  the  usual 
manner  up  to  and  including  the  chief  operating 
officer  of  the  carrier  designated  to  handle  such 
disputes  . • . .18 


15300  U.  S.  515. 

16300  U.  S.  515,  p.  553. 

17119  P.  2d  39,  p.  41. 

18 

Similar  rulings  are  found  in  Brotherhood  of  Looomo- 
tlve  Firemen  and  Englnamen  v.  Chicago  North  Shore  & M.  R.  Co., 
147  P.  2d  723,  and  Washington  terminal  Co.  v.  Boswell,  124  P. 
235.  
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Who  Are  "Employees"  Under  the  Act? 

The  question  as  to  who  is  an  "employee"  under  the 
terms  of  the  Railway  Labor  Act  has  occasionally  been  a source 
of  difficulty.  Paragraph  5 of  Section  1 of  the  Act  states 
that  the  term  "employee"  includes  "every  person  in  the  service 
of  a carrier  (subject  to  its  continuing  authority  to  supervise 
and  direct  the  manner  or  rendition  of  his  service)  who  performs 
any  work  defined  as  that  of  an  employee  or  subordinate  offi- 
cial in  the  orders  of  the  Interstate  Commerce  Commission  • , 

. ."  The  Interstate  Commerce  Commission  is  also  given 
authority  to  amend  or  interpret  its  orders  in  the  designation 
of  those  groups  or  individuals  who  comprise  the  "employee" 
groups • 

In  the  case  of  National  Council  of  Ry»  Patrolmen’s 

20 

Unions,  A,  P,  of  L,  v,  Sealy,  the  National  Mediation  Board 
certified  a representative  of  a group  of  patrolmen  as  the 
accredited  representative  of  the  group  for  collective  bargain- 
ing purposes  under  the  Act.  These  patrolmen  were  employed  by 
the  City  of  Galveston  to  safeguard  a railway  and  wharf  terminal 


19 

Under  the  Interstate  Commerce  Act,  the  Commission 
has  the  duty  of  supervising  and  controlling  the  accounts  and 
reports  rendered  by  rail  common  carriers.  In  compliance  with 
this  statute,  the  Commission  has  designated  six  major  classi- 
fications of  employees  which  include  128  distinct  classes  or 
crafts.  These  designated  groups  are  used  in  the  determina- 
tion of  the  employee  question  under  the  Railway  Labor  Act. 

20 


150  F.  2d  500 
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business  owned  and  operated  by  the  City.  The  City  contended 
that  they  were  not  employees  subject  to  the  Aot;  th6  district 
court  decided  for  the  City  and  the  oase  was  appealed  to  the 
circuit  court.  This  court  upheld  the  lower  court  and  a por- 
tion of  its  decision  reads  as  follows:2'1' 

The  term  "employee”  ...  includes  every  person 
in  the  service  of  the  oarrier  who  performs  any  work 
defined  as  that  of  an  employee  or  subordinate  offi- 
cial in  the  orders  of  the  Interstate  Commerce  Com- 
mission now  in  effect,  and  as  the  same  may  be  amended 
or  interpreted  by  orders  hereafter  entered  by  the 
Commission  ....  It  is  quite  apparent  that  not 
every  person  in  the  service  of  a carrier,  though 
subjeot  to  its  continuing  control  and  authority, 
is  an  employee ";  but  only  those  who  perform  work 
defined  as  that  of  an  employee  by  existing  or 
amended  orders  of  the  Interstate  Commerce  Commis- 
sion; and  the  authority  thus  to  define  employees 
Is  not  vested  in  the  Mediation  Board  or  in  the 
courts,  but  in  the  Commission;  and  it  Is  given 
express  authority  to  amend  and  interpret  its  orders 
on  the  subject.  The  Commission  has  a similar  func- 
tion in  determining  who  are  "carriers”  under  the 
Act  . . . .22 


The  Powers  of  the  National  Mediation  Board 
in  Conducting  Employee  Elections 

Paragraph  9 of  Section  2 of  the  Aot  provides  that. 
If  any  dispute  arises  among  a carriers*  employees  as  to  who 
are  the  authorized  representatives  of  the  employees,  the 
National  Mediation  Board  must  Investigate  the  dispute,  hold 
elections,  or  utilize  "any  other  appropriate  method"  of 


21152  P.  2d  500,  p.  501. 

22 

'“A  similar  ruling  is  given  in  Long  Island  R.  Co.  v. 
Department  of  Labor  of  State  of  New  YorkTm  N.  ETTtT'p.  24. 
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ascertaining  the  names  of  the  proper  representatives.  Upon 
conclusion  of  the  investigation,  the  Boards  findings  must  be 
certified  In  writing  to  the  carrier  and  to  the  employees. 

In  such  a proceeding,  the  Board  is  given  full  authority  to 
designate  who  may  participate  in  the  election  and  to  estab- 
lish rules  to  govern  the  election  procedure. 

In  several  cases  these  provisions  of  the  law  have  been 
clarified  and  the  exclusive  Jurisdiction  of  the  National  Medi- 
ation Board  in  holding  representation  elections  substantiated. 
In  the  case  of  Brotherhood  of  Railway  & Steamship  Clerks, 

Freight  Handlers,  Express  and  Station  Employees  v.  Virginian 

23 

Ry.  Co..  the  circuit  court  upheld  the  exclusive  authority 
of  the  National  Mediation  Board  in  conducting  elections.  The 
court  stated  in  parts 

There  is  no  doubt  that  in  establishing  the  Medi- 
ation Board  and  giving  it  authority  as  above  shown 
Congress  intended  that  the  decisions  of  the  Board 
should  be  final  and  binding  upon  contending  groups 
of  employees  and  the  carrier  ....  The  general 
rule  is  that,  where  Congress,  has  appointed  an 
administrative  Board  and  It  has  acted  within  the 
scope  of  its  authority,  its  findings  are  not  sub- 
ject to  review  by  the  courts,  if  supported  by  evi- 
dence, there  was  no  irregularity  in  the  proceed- 
ings, and  the  constitutional  rights  of  persons 
adversely  affected  are  not  violated  ....  The 
control  of  the  eleotlon  proceeding  and  the  deter- 
mination of  the  steps  necessary  to  conduct  that 
eleotlon  fairly  were  matters  which  Congress 


23125  F.  2d  853. 

24125  F.  2d  853,  p.  857. 
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entrusted  to  the  Board  alone.  Interference  In 
these  matters  constituted  error  on  the  part  of 
the  court  below. 

Virtually  the  same  decision  was  reached  in  the  case 

25 

of  Brotherhood  of  Locomotive  Firemen  and  Englnemen  v.  Keenan . 

The  courts  have  also  held  that,  in  order  to  Justify 
holding  an  election,  it  is  necessary  to  prove  only  that  a 
dispute  exists  as  to  the  proper  bargaining  representative. 

The  fact  that  there  are  amicable  relations  between  the  em- 
ployees and  the  employer  does  not  preclude  the  existence  of 
a dispute.  In  the  oase  of  National  Federation  of  Railway 
Workers  v.  National  Mediation  Board,"  a rivalry  had  developed 
between  the  Federation  and  the  Brotherhood  of  Railway  Carmen 
of  America  as  to  who  was  the  representative  of  the  employees. 
The  Brotherhood  exhibited  "authorisation  cards"  bearing  names 
of  42  coach  cleaners  and  indicating  they  desired  Brotherhood 
representation,  while  the  Federation  argued  that  no  dispute 
existed  since  the  coach  cleaners  had  negotiated  a contract 
with  the  carrier  through  the  Federation  and  they  were  satis- 
fied with  the  contract.  The  National  Mediation  Board  held 
an  election,  the  Brotherhood  was  certified  as  the  bargaining 

representative,  and  the  dispute  was  carried  to  the  courts. 

27 

In  Its  ruling  the  court  held: 

2587  F.  2d  651. 

26110  F.  2d  529. 

27110  F.  2d  529,  p.  533. 
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It  has  been  pointed  out  that  It  is  necessary 
to  prove  only  that  a dispute  exists  among  the 
employees  as  to  the  identity  of  the  representa- 
tive ....  The  Board  determined  on  the  basis 
of  the  evidence  before  it  that  a dispute  existed 
among  the  coach  cleaners  as  to  whether  the  Brother- 
hood or  the  Federation  should  be  their  representa- 
tive. That  evidence,  as  above  set  forth,  is  sub- 
stantial in  nature.  When  a finding  of  the  Board 
is  supported  by  substantial  evidence  it  is  not  to 
be  disturbed  by  the  courts. 

The  courts  have  also  held  that  the  majority  of  the 
votes  cast  in  an  election  determines  the  result  of  the  elec- 
tion and  that  it  is  not  necessary  for  a representative  to  be 
elected  by  a majority  of  those  eligible  to  vote.  In  the  oase 

of  Nashville,  C.  & St.  L.  Ry  v.  Railway  Employees  Department 

28 

of  American  Federation  of  Labor,  the  court  reasoned: 

Of  the  contention  that  the  Mediation  Board  vio- 
lated the  terms  of  the  statute  by  certifying  as 
representatives  those  chosen  by  a majority  of  those 
voting  rather  than  by  a majority  of  those  entitled 
to  vote  little  need  be  said.  It  is,  we  think,  al- 
most universal  practice  when  society  endeavors  to 
express  its  collective  will  to  ascertain  It  by  a 
majority  of  votes  oast  ....  This  is  on  the 
assumption  reasonably  entertained  that  eligible 
voters  not  participating  in  an  election  assent  to 
the  will  of  the  majority  therein  expressed  .... 

The  National  Mediation  Board,  In  holding  an  eleotion, 
has  the  authority  to  determine  who  is  eligible  to  vote  and 
may  establish  its  own  rules  In  compiling  the  rolls  of  eligible 
voters  if  it  is  not  unreasonable  or  inconsistent.  In  the  case 
of  Brotherhood  of  Locomotive  Firemen  and  Englnemen  v. 


28 


93  F.  2d  340,  p.  343 


52 


29 

Keenan,  the  National  Mediation  Board  ruled  that  furloughed 
employees,  who  were  employed  by  other  carriers,  were  not 
eligible  to  vote.  In  its  ruling,  the  court  upheld  the  action 
of  the  Mediation  Board  by  saying:'"’® 

It  is  not  alleged  that  the  Board  acted  on  in- 
sufficient evidence,  was  guilty  of  fraud  in  reach- 
ing its  decision,  or  that  the  proceedings  were 
otherwise  irregular.  It  Is  clear  that  no  consti- 
tutional rights  of  the  parties  were  impaired. 

The  Mediation  Board  had  authority  to  interpret 
Its  own  rules  and  amend  them  or  set  them  aside  in 
its  own  discretion.  We  do  not  consider  that  the 
ruling  that  furloughed  employees  were  ineligible 
to  vote  if  employed  on  other  railroads  is  unrea- 
sonable or  inconsistent  • . . .31 


The  Policies  of  the  National  Mediation  Board  in 
Relation  to  Employer-Dominated  Labor 
Organizations 

The  courts  have  sustained  the  National  Mediation 
Board  In  refusing  to  allow  an  employer-dominated  organization 
to  participate  In  the  selection  of  employee  representatives 
and  in  attempting  to  eliminate  the  exercise  of  any  influence 
or  coercion  by  the  employer  organization.  In  a leading  oase 
on  this  subject.  Brotherhood  of  Railway  & Steamship  Clerks, 


2985  P.  2d  651. 

3085  F.  2d  651,  p.  654. 
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For  additional  rulings  on  the  classification  of 
employees  and  the  selection  of  representatives  for  collective 
bargaining  purposes  see  Brotherhood  of  Railroad  Trainmen  v. 
National  Mediation  Board.  88  P.  £d  757.  and  Order  of  Rv. 
Conductors  of  America  v.  National  Mediation  Board.  113  F. 

2d  531.  
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Freight  Handlers,  Express  and  Station  Employees  v.  Virginian 

32 

Ry»  Co*,  the  National  Mediation  Board  had  certified  that 
the  Brotherhood  of  Railway  and  Steamship  Clerks  was  the  author 
ized  representative  of  both  the  clerical  employees  and  the 
freight,  station,  and  storehouse  employees.  This  certifica- 
tion was  made  on  the  basis  of  "authorization  oards"  which 
were  signed  by  the  employees.  The  National  Mediation  Board 
did  not  hold  an  election  and  had  refused  to  provide  the  em- 
ployer organization  with  the  names  of  the  persons  who  had 
signed  the  authorization  cards.  This  was  done  in  an  effort 
to  eliminate  influence  and  coercion.  The  Virginian  Railway 
Company  refused  to  recognize  or  bargain  with  the  Brotherhood 
and  continued  to  bargain  with  the  "Committee  Representing 
Clerical  Employees  of  the  Virginian  Railway  Company."  Suit 
was  brought  by  the  Brotherhood  to  compel  the  Company  to  reoog- 
nize  and  bargain  with  it  as  the  exclusive  representative  of 
the  employees  concerned. 

The  Company,  in  filing  an  answer  to  the  suit,  denied 
interference  with  the  right  of  the  employees  to  bargain.  It 
argued  that  the  Brotherhood  oould  not  be  certified  as  bargain- 
ing representative  on  the  basis  of  signed  representation  cards 
without  an  election  and  that  the  certification  was  invalid 
because  of  an  unauthorized  classification  of  clerical  and 
freight  station  employees. 


32 
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In  rendering  its  decision  the  oourt  held  that  the 
certification  of  one  representative  for  two  separate  groups 
of  employees  was  proper  as  long  as  the  interests  of  the  two 
groups  did  not  conflict.  As  for  the  election,  the  oourt  held 
that:33 

Whether  a secret  eleotion  rather  than  a check- 
ing of  authorization  cards  against  company  records 
is  a more  desirable  method  of  determining  the  bar- 
gaining representative  of  employees  in  any  particu- 
lar case,  is  a matter  which  the  law  has  confided 
to  the  discretion  of  the  Mediation  Board  and  not 
to  the  courts. 

The  court  also  held  that  there  was  ample  evidence  of 

34 

attempts  at  influence  and  coercion: 

On  the  . . . question  considered  by  the  Judge 
below,  we  think  there  can  be  no  doubt  but  that  his 
findings  with  respect  to  the  Interference  by  the 
Company  with  the  right  of  self  organization  on  the 
part  of  the  employees  here  involved  was  amply  sup- 
ported by  the  testimony.  Not  only  was  there  proof 
of  the  specific  instances  of  Interference  and  dom- 
ination referred  to  . . . but  there  was  also  evi- 
dence which  presents,  as  to  the  Committee  and  its 
successor  Association,  the  typioal  picture  of  a 
company  dominated  union  .... 

The  Committee  had  no  definite  membership  and 
no  constitution  or  by-laws.  Dues  were  not  assessed 
or  collected  from  the  members.  • Meetings  were  held 
infrequently  and  apparently  no  records  were  kept 
of  the  business  transacted  at  the  meetings  .... 

The  Committee  was  never  active,  and,  as  an  organi-  ' 
zation,  had  no  real  independent  existence,  separate 
and  apart  from  the  control  of  the  Railway. 


°°125  F.  2d  853,  p.  857. 
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Use  of  the  Mandatory  Injunction  Under 
the  Railway  Labor  Act 

Certain  sections  of  the  Railway  Labor  Act  set  forth 
requirements  which  must  be  met  or  complied  with  by  the  parties 
subject  to  the  Act.  If  one  or  both  of  the  parties  fail  to 
comply  with  the  terms  of  the  Act  or  with  the  orders  of  the 
administrative  agencies  established  by  the  Act,  compliance  may 
be  obtained  by  injunction  issued  by  the  court  having  juris- 
diction. 

In  the  case  of  the  Virginian  Railway  Co.  v.  System 
Federation  No.  40.  Railway  Employees  Department  of  the  American 
Federation  of  Labor.55  a mandatory  injunction  issued  by  a cir- 
cuit court  of  appeals,  requiring  the  Company  to  negotiate  with 
the  certified  representative  of  its  employees,  was  appealed  to 
the  Supreme  Court.  The  Company  argued  that  the  Aot  was  not 

meant  to  impose  a legally  enforceable  obligation  to  negotiate. 

36 

A portion  of  the  Company's  argument  reads  as  follows: 

The  requirement  that  the  carrier  shall  "treat” 
means  only  that,  after  such  a dispute  and  certifi- 
cation by  the  Board,  if  the  carrier  desires  to  deal 
with  a representative  of  the  craft  or  olass  involved, 
it  must  treat  with  the  person  or  organization  found 
by  the  Board  to  be  the  authorized  representative  . . 

. . It  does  not  mean  that  as  a consequence  of  a. dis- 
pute and  certification  (but  not  otherwise)  the  car- 
rier is  under  a legally  enforceable  obligation  to 
negotiate  with  a representative  of  its  employees  • • 


35300  U.  S.  515. 

36300  U.  S.  515,  p.  519. 
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Even  if  Congress  used  the  phrase  "treat  with" 
in  the  sense  of  "negotiate  with,"  it  is  obvious 
that  it  did  not  intend  thereby  to  create  a legally 
enforceable  obligation  ....  A duty  to  negoti- 
ate is  an  imperfect  obligation  beyond  the  power 
of  courts  of  equity  to  enforce  ....  Negotia- 
tion depends  upon  the  feelings,  desires  and  mental 
attitude  of  those  negotiating,  and  these  are  com- 
pletely beyond  judicial  oontrol.  ,, 

The  Company  further  contended  that,  if  Congress  did 
intend  to  require  such  negotiations,  the  statute  was  in  vio- 
lation of  the  due  process  clause  of  the  Fifth  Amendment  to 
the  Constitution.  In  addition,  it  pleaded  that  the  injunc- 
tion which  had  been  issued  was  in  violation  of  the  Norris- 
LaOuardia  Act  which  forbade  the  issuance  of  "blanket"  in- 
junctions • 


In  rendering  its  decision  and  upholding  the  use  of 

37 

the  injunction  to  require  negotiation,  the  court  held: 

There  is  no  want  of  capacity  in  the  court  to 
direct  oomplete  performance  of  the  entire  obliga- 
tion; both  the  negative  duties  not  to  maintain  a 
company  union  and  not  to  negotiate  with  any  repre- 
sentative of  the  employees  other  than  respondent 
and  the  affirmative  duty  to  treat  with  respondent. 

Full  performance  of  both  is  commanded  .... 

The  oourt  also  held  that  the  injunction,  as  used  by 
the  lower  oourt,  was  not  in  violation  of  the  Norris-LaGuardia 
Act :38 


The  evident  purpose  of  this  seotlon  . . • was 
not  to  preclude  mandatory  injunctions,  but  to 


3 17 300  U.  S.  515,  p.  550. 
38300  U.  S.  515,  p.  563. 


57 


forbid  blanket  injunctions  against  labor  unions, 
which  are  usually  prohibitory  in  form,  and  to  con- 
fine the  injunction  to  the  particular  acts  com- 
plained of  , We  deem  it  unnecessary  to  com- 

ment on  other  similar  objections,  except  to  say 
that  they  are  based  on  strained  and  unnatural 
cons truot ions  of  the  words  of  the  Norris-LaGuardia 
Act,  and  oonflict  with  its  declared  purpose  ...  , ® 


The  Basis  for  Court  Review  of  the  Rulings 
of  the  National  Mediation  Board 

The  courts  have  consistently  maintained  that  a finding 
of  fact  by  the  National  Mediation  Board  must  be  upheld  by  the 
courts.  However,  the  courts  have  reserved  the  right  to  de- 
termine whether  a question  of  fact  is  supported  by  sufficient 
evidence,  for  the  question  of  adequate  evidence  is  a question 
of  law.  In  general,  if  the  findings,  the  decisions,  or  the 
administrative  orders  of  the  National  Mediation  Board  have 
been  within  the  scope  of  its  authority,  if  the  proceedings 
have  not  been  irregular,  if  the  constitutional  rights  of  the 
parties  have  not  been  violated,  and  if  the  findings  or  orders 
of  the  Board  are  supported  by  sufficient  evidenoe,  the  actions 
of  the  National  Mediation  Board  have  been  sustained. 

In  the  case  of  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees  v. 
Nashville,  C,  & St.  L.  Ry.  Co..40  the  National  Mediation 


39 

Valid  use  of  the  injunction  is  also  considered  in 
McNulty  v.  National  Mediation  Board.  18  P.  Sup.  494;  and 
Brotherhood" of  Railway  & Steamshlp~Clerks , Freight  Hand 1 e r s , 
Express  and  Station  Employees  v.  Virginian  Ry.  Co.,  125  F. 

Sd  853 » 
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Board  had  grouped  clerical  and  freight  station  employees  into 
a single  unit  and  certified  the  Brotherhood  of  Railway  and 
Steamship  Clerks  as  the  bargaining  agent  for  this  group.  The 
carrier  refused  to  bargain  with  such  a classification  of  em- 
ployees and  suit  was  brought  by  the  Brotherhood  to  compel  the 
carrier  to  negotiate  with  it  as  the  authorized  representative. 
The  district  court  denied  relief  and  was  upheld  by  the  circuit 
court  on  the  ground  that  supporting  evidence  was  not  intro- 
duced to  justify  the  National  Mediation  Board  in  classifying 
two  different  groups  of  employees  into  a single  unit.  The 
court  appeared  to  be  concerned  at  upsetting  the  finding  of 

the  Board  but  maintained  that  the  question  of  sufficient  evi- 

41 

dence  was  a question  of  law.  The  court  held,  in  part: 

The  question  as  to  the  existence  of  a distinct 
class  or  craft  is,  of  course,  one  of  fact,  and 
courts  are  reluctant,  even  where  not  precluded  by 
statute,  to  disturb  administrative  decision  there- 
on, but  a conclusion  that  a craft  does  or  does  not 
exist  is  but  the  finding  of  an  ultimate  fact,  and 
whether  or  not  it  is  based  upon  substantial  evi- 
dence can  be  determined  only  if  the  evidentiary 
facts  giving  rise  to  it  may  be  examined,  and  the 
conclusion  must  then  be  sustained  only  if  such 
evidentiary  facts  support  it.  The  question  as  to 
the  existence  of  substantial  supporting  evidence 
becomes  one  of  law. 

This  deoision  was  given  support  in  the  ruling  of  a 
circuit  court  of  appeals  in  the  case  of  National  Federation 

4P 

of  Railway  Workers  v.  National  Mediation  Board.  The  court 


4104  P.  2d  97,  p.  99. 
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held  that  a finding  of  the  National  Mediation  Board  was  sup- 
ported by  substantial  evidence  and,  therefore,  was  not  to  be 
disturbed  by  the  courts. 

There  have  been  several  cases  in  which  the  courts 
have  stipulated  the  grounds  upon  which  a ruling  or  decision 
of  the  National  Mediation  Board  might  be  attacked  in  the 
courts.  These  stipulations  were  clearly  established  in  the 
case  of  Brotherhood  of  Looomotlve  Firemen  and  Englnemen  v. 
Keenan j 43 


The  general  rule  is  that,  where  Congress  has 
appointed  an  administrative  Board  and  it  has  acted 
within  the  scope  of  its  authority,  its  findings 
are  not  subject  to  review  by  the  courts,  if  sup- 
ported by  the  evidence,  there  was  no  irregularity 
in  the  proceedings,  and  the  constitutional  rights 
of  persons  adversely  affected  are  not  violated. 44 


Summary 

It  is  apparent  that  the  courts  have  not  been  a major 
source  of  difficulty  in  the  implementation  of  the  intent  of 
Congress  as  expressed  by  the  Railway  Labor  Aot  and  adminis- 
tered by  the  National  Railroad  Adjustment  Board  and  the 
National  Mediation  Board.  The  power  of  Congress,  as  derived 
from  the  Constitution,  to  regulate  the  labor-management 


4387  F.  2d  651,  p.  654. 

^Substantially  the  same  ruling  was  given  in  Nashville. 
C.  & St.  L.  Ry.  v.  Railway  Employees*  Department  of  American 
Federation  of  Labor,  93  F.  2d  340,  p.  342,  and  Brotherhood  of 
Railway  & Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees  v.  Virginian  Ry.  Co.,  125  F.  2d  8§3,  p.  857. 
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relationship  in  the  railroad  industry,  has  not  been  seriously 
questioned  in  many  years.  The  constitutionality  of  the  pro- 
visions of  the  Railway  Labor  Act  of  1926,  and  of  its  amend- 
ments in  1934,  were  upheld  by  the  Supreme  Court  in  no  uncer- 
tain fashion  when  this  question  was  considered  by  that  body. 

The  interpretation  of  this  legislation  by  the  courts 
has  served  to  clarify  certain  problems  that  have  arisen  to 
trouble  the  administrative  agencies  charged  with  the  imple- 
mentation of  this  statute.  The  courts  have  ruled  that  the 
Interstate  Commerce  Commission  will  be  upheld  in  its  designa- 
tion of  the  carriers  and  of  the  employees  subject  to  the  Act, 
unless  the  findings  of  the  Commission  can  be  proven  to  be 
arbitrary  or  capricious.  In  conducting  elections  or  in 
utilizing  other  methods  to  determine  the  proper  representa- 
tives of  the  employees  for  collective  bargaining  purposes, 
the  courts  have  ruled  that  the  National  Mediation  Board  has 
full  authority  to  decide  what  means  will  be  selected  to  de- 
termine the  employees'  representatives,  to  decide  who  shall 
participate  In  a given  eleotion,  and  to  establish  the  rules 
necessary  to  control  the  election  procedure.  The  courts  have 
also  upheld  the  Board  in  refusing  to  allow  "company  unions" 
to  participate  In  the  selection  of  employee  representatives, 
and  in  utilizing  methods  designed  to  minimize  the  possibility 
of  influence  or  coercion  during  such  proceedings. 
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The  broad  powers  of  the  administrative  agencies  in 
executing  the  duties  and  responsibilities  assigned  to  them 
by  the  statute  are  indicated  clearly  by  the  courts  when  ju- 
dicial review  is  considered.  If  the  orders,  practices,  and 
procedures  of  the  administrative  agencies  are  within  the 
scope  of  their  authority,  if  these  orders  are  supported  by 
evidence,  if  there  were  no  irregularities,  and  if  the  con- 
stitutional rights  of  those  adversely  affeoted  by  the  acts 
of  the  agency  have  not  been  violated,  the  courts  have  refused 
to  review  such  decisions.  The  absence  of  unconstitutional 
provisions  in  the  statute  and  the  affirmative  manner  in  which 
the  courts  have  sustained  the  administrative  agencies  in- 
dicate that  this  legislation  and  the  methods  and  practices 
of  its  agenoies  have  reoeived  the  approval  of  our  Judicial 
system. 


CHAPTER  III 


THE  NATIONAL  RAILROAD  ADJUSTMENT  BOARD 

The  National  Railroad  Adjustment  Board,  created  by 
the  Railway  Labor  Act  of  1926  as  amended  on  June  21,  1934, 

Is  the  result  of  many  years  of  effort  on  the  part  of  Congress 
to  develop  effective  and  orderly  machinery  for  the  settlement 
of  certain  types  of  disputes.  Prior  to  World  War  I,  certain 
labor  organizations  representing  the  engineers,  firemen,  and 
train-service  employees  had  been  able  to  negotiate  agreements 
with  the  carriers  concerned  which  resulted  in  the  establish- 
ment of  local  adjustment  boards.  These  boards  aided  in  the 
settlement  of  disputes  which  arose  from  the  interpretation 
or  application  of  existing  collective  bargaining  agreements. 

In  the  period  of  government  control  and  operation  dur- 
ing World  War  I,  the  Director  General  utilized  this  procedure 
to  settle  disputes  arising  from  grievances  and  from  the  appli- 
cation  or  interpretation  of  agreements.  Three  adjustment 
boards  were  established  for  various  classes  and  groups  of 
employees.  These  boards  were  organized  on  a bipartisan  basis 
and  consisted  of  eight  members,  four  members  being  selected 
by  the  carriers  and  four  by  the  employees.  In  the  event  of 
deadlock,  any  four  members  of  the  board  might  refer  the  dispute 
to  the  Director  General  for  a decision.  This  system  apparently 
worked  very  smoothly;  in  fact,  the  success  of  this  war-time 
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measure  led  to  the  inclusion  of  this  type  of  adjustment  pro- 
cedure in  the  Transportation  Act  of  1920. 

Title  III  of  the  Transportation  Act  of  1920  provided 
among  other  things,  "that  railroad  Boards  of  adjustment  may 
be  established  by  agreement  between  any  carrier,  group  of  car- 
riers, or  the  carriers  as  a whole,  and  any  employees  or  sub- 
ordinate officials  of  carriers  or  organization  or  group  of 
organizations  thereof."  It  was  thought  that  under  these  pro- 
visions, the  carriers  and  the  employees  would  organize  ad- 
justment boards  which  could  act  in  the  settlement  of  many 
minor  disputes  not  adjusted  directly  by  the  parties.  The 
Act  did  not  stipulate  the  manner  in  which  these  boards  were 
to  be  organized  or  establish  any  methods  of  procedure.  Awards 
of  the  boards  were  not  binding  upon  the  parties. 

The  adjustment  boards  envisioned  by  the  Transportation 
Act  of  1920  were  never  successful.  The  engineers,  firemen, 
conductors,  and  train-service  employees  were  able  to  estab- 
lish such  boards,  but  all  other  groups  of  employees  made  little 
or  no  progress.  The  minor  disputes  which  were  to  be  settled 
by  these  boards  completely  swamped  the  Railroad  Labor  Board 
and  within  a short  time  both  management  and  labor  were  demand- 
ing new  legislation. 

This  demand  was  fulfilled  by  the  Railway  Labor  Act  of 
1926  which  provided  that  "Boards  of  adjustment  shall  be  cre- 
ated by  agreement  between  any  carrier  or  group  of  oarriers,  or 
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the  carriers  as  a whole,  and  its  or  their  employees."  How- 
ever, it  did  not  provide  for  any  penalty  upon  the  parties 
for  failure  to  comply  with  the  provisions  of  the  statute. 

The  procedure  to  be  followed  in  the  establishment  of 
the  adjustment  boards  was  set  forth  in  considerable  detail. 

The  agreement  was  to  be  in  writing  and  state  the  classes  or 
crafts  of  employees  inoluded  within  the  jurisdiction  of  the 
board.  The  agreement  also  was  to  formulate  rules  to  govern 
hearings  before  the  board,  to  provide  that  a majority  of  the 
board  members  were  competent  to  render  an  award,  and  to  stipu- 
late that  the  award  was  to  be  final  and  binding  upon  both 
parties  to  the  dispute.  Membership  upon  the  board  was  to  be 
equally  divided  between  labor  and  management,  and  the  methods 
used  in  the  selection  of  members  and  filling  of  vacancies 
were  to  be  included  within  the  agreement  establishing  the  ad- 
justment board. 

The  provisions  of  the  Railway  Labor  Act  of  1927  cre- 
ating these  adjustment  boards  were  not  much  more  successful 
than  those  of  the  Transportation  Act  of  1920.  Almost  immedi- 
ately following  the  passage  of  the  law,  the  carriers  and  the 
employees  became  embroiled  in  a controversy  as  to  whether 
these  boards  were  to  be  local,  regional,  or  national. ^ The 

^■Under  government  control  of  the  railways  and  also 
under  the  Transportation  Act  of  1920,  the  adjustment  boards 
had  been  regional  or  national  in  scope. 
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carriers,  generally,  insisted  upon  the  establishment  of  local 
or  line  boards;  representatives  of  the  railway  labor  organiza- 
tions demanded  national  adjustment  boards  but  probably  would 
have  accepted  regional  boards.  The  Board  of  Mediation  was  com- 
pelled, on  many  occasions,  to  assist  in  the  formation  of  these 
boards  and  on  many  railroads  it  was  several  years  before  they 
were  organized.  On  other  railroads,  adjustment  boards  were 

p 

never  organized  for  some  groups  or  olasses  of  employees. 

Those  boards  of  adjustment  which  were  created  under 
the  Act  did  not  function  effectively.  They  were  bipartisan 
and  no  provisions  were  made  for  the  settlement  of  disputes  in 
which  the  board  became  deadlocked.  There  was  a tendency  for 
board  members  to  vote  on  a partisan  basis  and  the  boards,  in- 
stead of  settling  disputes,  merely  accumulated  them. 

It  was  for  these  and  other  reasons  that  Congress  es- 
tablished the  present  National  Railroad  Adjustment  Board  in 
1934.  This  Board  has  jurisdiction  over  "disputes  between  an 
employee  or  group  of  employees  and  a carrier  growing  out  of 
grievances  or  out  of  the  interpretation  or  application  of 
agreements  concerning  rates  of  pay,  rules  or  working  condi- 
tions." 


2 

See  W.  H.  Spenoer,  The  National  Railroad  Adjustment 
Board,  University  of  Chicago,  Studies  In  Business  Adminlstra- 
tion,  Vol.  VIII,  No.  3 (Chicago,  Illinois  $ The  University  of 
Chicago  Press,  1938),  pp.  11-13. 
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The  Organization  of  the  National 
Railroad  Adjustment  Board 

Section  3 of  the  Railway  Labor  Act  as  amended  in 
1934  provides  that: 

there  is  hereby  established  a Board,  to  be  known 
as  the  "National  Railroad  Adjustment  Board,"  the 
members  of  which  shall  be  selected  within  thirty 
days  after  approval  of  this  Act,  and  it  is  hereby 
provided — 

(a)  That  the  said  Adjustment  Board  shall  con- 
sist of  thirty-six  members,  eighteen  of  whom  shall 
be  selected  by  the  carriers  and  eighteen  by  such 
labor  organizations  of  the  employees,  national  in 
scope,  as  have  been  or  may  be  organized  in  accord- 
ance with  the  provisions  of  section  2 of  this  Act. 

The  Board  thus  created  is  strictly  a bipartisan 
organization.  The  carriers,  each  acting  through  its  board 
of  directors,  its  receiver,  or  trustees,  prescribe  the  rules 
under  which  their  representatives  to  the  Board  are  seleoted 
and  designate  the  division  of  the  board  upon  which  the  repre- 
sentative Is  to  serve.  However,  no  carrier  or  system  of 
carriers  may  have  more  than  one  representative  on  any  divi- 
sion of  the  Board.  The  national  labor  organizations,  aot- 
ing  through  their  ohief  executives,  are  responsible  for  pre- 
scribing the  rules  under  which  the  labor  members  of  the  Board 
are  seleoted  and  must  designate  the  division  upon  which  the 
appointed  members  will  serve;  No  labor  organization  may  have 
more  than  one  representative  on  any  division  of  the  Board. 
Members  of  the  Board  are  compensated  by  the  parties  appointing 
them  while  all  other  expenses  of  the  Board  are  paid  by  the 
United  States  government. 
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If  the  carriers  or  the  labor  organization  do  not  ap- 
point their  representatives  to  the  Board,  the  Act  provides 
that  the  National  Mediation  Board  must  make  the  appointment. 
Any  individual  so  selected  must  have  his  interests  associated 
with  the  interests  of  the  carriers  or  the  group  of  labor  or- 
ganizations which  he  is  to  represent.  In  addition,  if  a dis- 
pute arises  as  to  the  right  of  a national  labor  organization 
to  participate  in  the  selection  of  representatives  to  the 
Board,  the  olaim  must  be  investigated  by  the  Secretary  of 
Labor.  If  the  claim  has  merit,  the  National  Mediation  Board, 
upon  notification,  must  establish  a three  man  investigating 
board.  One  member  of  this  board  represents  the  accredited 
labor  organizations  and  is  seleoted  by  them,  one  member  repre- 
sents the  claimant,  and  a third  or  neutral  party  is  appointed 
by  the  National  Mediation  Board.  This  investigating  committee 
must  determine  the  validity  of  the  olaim  of  the  labor  organi- 
zation desiring  participation  within  thirty  days  and  the  find- 
ings of  the  committee  are  final  and  binding  upon  the  parties. 

As  previously  pointed  out,  the  National  Railroad  Ad- 
justment Board  is  divided  into  four  divisions,  each  of  which 
functions  and  makes  its  decisions  separately  and  independently 
from  the  other  divisions.  Each  division  has  jurisdiction  over 
disputes  involving  different  classes  or  groups  of  employees. 
The  First  Division  has  jurisdiction  over  train,  engine,  and 
yard-service  employees;  the  Second  Division  considers  the 
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disputes  of  the  shop-craft  employees;  the  Third  Division  has 
jurisdiction  over  the  station,  tower,  and  telegraph  employees, 
signalmen,  clerks,  freight  handlers,  express,  station,  and 
store  employees,  maintenance-of-way  workers,  sleeping-car  con- 
ductors and  dining-car  employees;  while  the  Fourth  Division 
hears  those  disputes  arising  from  the  marine-service  em- 
ployees and  all  other  employees  not  included  within  the 
jurisdiction  of  the  first  three  divisions.  Each  of  these 
divisions  consists  of  ten  members,  except  for  the  Fourth 
which  has  six  members. 

The  National  Railroad  Adjustment  Board,  as  a unit,  has 
very  few  functions  to  perform  and  seldom  meets  as  a whole. 

The  Act  does  not  require  or  contemplate  regular  meetings  of 
the  Board  and  the  only  powers  which  the  Act  confers  upon  it 
as  an  entity  are  to  employ  and  fix  the  compensation  of  a 
staff,  subjeot  to  the  approval  of  the  National  Mediation 
Board,  and  to  adopt  such  rules  of  procedure  as  are  necessary 
to  control  the  proceedings  before  the  various  divisions. 

Paragraph  (w)  of  Section  3 provides  that  "any  divi- 
sion of  the  Adjustment  Board  shall  have  authority,  in  its 
discretion,  to  establish  regional  adjustment  boards  to  act  in 
its  place  and  stead  for  such  limited  period  as  suoh  division 
may  deem  to  be  necessary."  For  several  years  this  provision 
of  the  law  was  not  utilized  as  the  labor  organizations  did  not 
want  a repetition  of  the  situation  in  which  several  adjustment 
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boards  were  handing  down  diverse  rulings  on  the  same  type  of 
case.  However,  on  May  19,  1949,  the  chief  executive  offi- 
cers of  the  five  operating  brotherhoods  and  the  three  regional 
carriers ' committee  for  the  National  Railroad  Adjustment  Board 
agreed  upon  the  establishment  of  additional  regional  adjust- 
ment boards  to  handle  the  press  of  cases  accumulating  before 
the  First  Division.  These  supplemental  boards  consider  only 
those  cases  which  are  assigned  to  them  by  the  First  Division 
and  have  not  been  certified  for  the  appointment  of  a referee.^ 

The  Act  does  not  prevent  the  carriers  and  their  em- 
ployees from  mutually  agreeing  to  establish  system,  group, 
or  regional  adjustment  boards  for  the  purpose  of  considering 
the  type  of  dispute  which  would  be  referred  to  the  National 
Railroad  Adjustment  Board.  Either  party  to  such  an  agreement 
may,  however,  upon  ninety  days  notice  to  the  other  party  elect 
to  come  under  the  jurisdiction  of  the  National  Railroad  Ad- 
justment Board. 

The  Procedures  and  Practices  of  the  National 
Railroad  Adjustment  Board 

The  Railway  Labor  Act  establishes  only  the  most  general 
provisions  in  reference  to  the  procedure  of  the  National 

3Ibid.,  p.  20. 

4 

See  Fifteen  Years  Under  the  Railway  Labor  Act,  Amended 
and  the  National  Mediation  Board.  1934-1949  (Washington: 
Government  Printing  Office,  1950},  pp.  21-22. 
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Railroad  Adjustment  Board.  Section  3 (u)  of  the  Act  states 
that  "the  Adjustment  Board  shall  meet  within  forty  days  of 
the  approval  of  this  act  and  adopt  such  rules  as  it  deems 
neoessary  to  control  proceedings  before  the  respective  divi- 
sions and  not  in  conflict  with  this  statute."  In  accordance 
with  this  directive,  the  Board,  on  October  10,  1934,  issued 
Circular  No.  1,  which  establishes  a few  general  rules  of  pro- 
cedure for  the  guidance  of  all  divisions.  Ihese  rules  are 
very  simple  and  informal. 

The  same  section  of  the  Aot  specifies  that  each  divi- 
sion must  annually  designate  a chairman  and  a vice-chairman 
and  that  the  chairmanship  and  vice-chairmanship  must  alter- 
nate between  the  two  groups  forming  the  division  so  that  these 
offices  will  be  held  alternately  by  a representative  of  the 
carriers  and  a representative  of  the  employees.  If  a vacancy 
oocurs,  the  vacancy  is  to  be  filled  for  the  unexpired  term  by 
the  selection  of  a successor  from  the  same  group. 

The  remaining  important  provision  of  the  Aot  dealing 
with  procedure  is  found  in  Section  3 (I)  which  states  that 
those  disputes  growing  out  of  grievances  or  out  of  the  inter- 
pretation or  application  of  agreements  must  be  "handled  in 
the  usual  manner  up  to  and  including  the  chief  operating  offi- 
cer of  the  carrier  designated  to  handle  such  disputes."  If 


®W,  H.  Spencer,  op.  clt..  p.  38. 
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the  dispute  is  not  adjusted  in  this  manner,  it  may  be  referred 
by  a petition  of  either  or  both  parties  to  the  appropriate 
division  of  the  Adjustment  Board  with  a full  statement  of  all 
the  facts  pertaining  to  the  case. 

This  section  authorizes  either  party  to  submit  a dis- 
pute to  the  Adjustment  Board  but,  in  practice,  almost  all  dis- 
putes originate  with  the  employees  and  are  submitted  by  them. 
This  is  easily  understood  if  it  is  remembered  that  the  car- 
riers have  the  ability,  if  they  desire,  to  modify  or  to  inter- 
pret the  rules  of  the  collective  agreement.  That  is,  a car- 
rier may,  for  example,  direct  a yard-service  employee  to  per- 
form road-service  work  even  though  3uch  a directive  violates 
the  letter  and  the  intent  of  the  agreement.  This  places  upon 
the  employees  the  burden  of  securing  the  intended  application 
of  the  rules  by  submission  of  the  dispute  to  the  Adjustment 
Board . 

It  would  appear  from  the  provisions  of  the  Act  that 
an  individual  employee  might  present  a case  to  the  Adjustment 
Board  for  settlement.  The  statute  is  not  clear  on  this  point 
but  the  wording  of  the  law  apparently  permits  such  aotlon. 
Section  3 (i)  refers  to  "disputes  between  an  employee  or  group 
of  employees  and  a carrier  or  carriers"  and  states  that  "dis- 
putes may  be  referred  by  petition  of  the  parties  or  by  either 
party  to  the  . . . Adjustment  Board."  Section  3 (j)  states 
that  "the  parties  may  be  heard  either  in  person,  by  counsel. 
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or  by  representatives,  as  they  may  respectively  elect.”  The 
several  divisions  of  the  Adjustment  Board  have  refused,  how- 
ever, to  recognize  the  apparent  intent  of  the  Aot.  If  an 
individual  employee  files  a claim,  it  is  docketed.  When  the 
question  as  to  whether  it  will  be  set  down  for  hearing  develops, 
the  division  invariably  deadlocks.  The  claimant  is  then  noti- 
fied that  the  division  cannot  agree  to  hear  the  claim  and, 
since  this  is  a question  of  procedure,  it  cannot  be  submitted 
to  a referee  for  decision.  The  result  has  been  that  indi- 
vidual employees  have  been  denied  the  privilege  of  presenting 
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their  claims  in  person. 

If  a dispute  is  not  settled  in  conference  between  the 
parties,  either  or  both  parties,  as  stated  above,  may  submit 
the  dispute  to  the  appropriate  division  of  the  Adjustment 
Board.  Whether  the  dispute  is  submitted  jointly  or  is  an  ex 
parte  submission,  the  rules  of  the  Board  require  that  all  of 
the  parties  to  the  dispute  be  named  and  that,  in  the  "state- 
ment of  claim,"  the  particular  question  upon  which  a deoision 
is  desired  be  stated  explicitly. 

If  a joint  submission  of  the  dispute  is  made,  the  par- 
ties must,  if  possible,  submit  a joint  statement  of  the  "con- 
trolling facts."  If  they  are  in  disagreement  as  to  the  facts 
of  the  dispute,  their  respective  interpretations  may  be  stated 

6Ibld . . p.  40. 
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independently.  Following  the  statement  of  the  "controlling 
facts"  in  the  dispute,  each  party  must  set  forth  its  "posi- 
tion” in  respect  to  the  controversy.  In  the  statement  of 
"position,"  each  side  is  expected  to  present  "clearly  and 
briefly  . . . all  relevant,  argumentive  facts,  including  all 
documentary  evidence  submitted  in  exhibit  form;  quoting  the 
agreement  or  rules  Involved,  if  any." 

In  the  event  that  the  disputants  cannot  agree  upon  a 

Joint  submission  of  the  oaae,  either  party  may  make  an  ex 

parte  submission.  In  such  an  event,  the  petitioner  must  give 

written  notice  to  the  appropriate  division  of  the  Adjustment 

Board  of  his  intention  to  file  an  ex  parte  submission  within 

thirty  days.  This  notice  must  contain  a statement  of  the 

question  involved  together  with  a brief  description  of  the 

controversy  and  a copy  of  this  notice  is  given  to  the  other 

party  to  the  dispute.  The  division  secretary  advises  the 

other  party  of  the  receipt  of  the  notice  and  requests  that  its 

7 

submission  be  filed  within  this  same  period. 

Hearings  Before  a Division  Without  a Referee 

Upon  completion  of  all  the  records  in  a dispute,  the 

7The  carriers,  as  they  are  generally  respondents,  ob- 
ject to  this  procedure  as  they  feel  that  they  are  being  required 
to  answer  a complaint  without  being  notified  as  to  the  grounds 
of  the  complaint  or  the  evidence  submitted  by  the  other  party. 
This  contention  appears  to  be  unjustified  when  it  is  remembered 
that  all  disputes  must  be  considered  in  conference  between  the 
parties  "up  to  and  including  the  chief  operating  officers  of 
the  carriers  concerned." 
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case  is  docketed  by  the  division  having  Jurisdiction  and  a 
hearing  date  is  established.  The  Act  provides  that  notice  of 
the  date  of  hearing  must  be  given  to  the  "employee  or  employees 
and  the  carrier  or  carriers  involved  in  any  dispute,"  and  in 
practice  the  parties  are  notified  by  letter  or  telegram  after 
the  time  of  hearing  has  been  set  by  the  division  secretary. 

The  Board  has  established  a rule  authorizing  oral 
hearings  if  requested  by  either  or  both  parties.  If  oral  hear- 
ing is  not  requested,  the  decision  of  the  division  is  made  upon 
the  basis  of  the  record,  but  in  most  oases  oral  hearings  are 
held.  As  individual  employees  have  not  been  authorized  to 
appear  before  the  division,  oral  testimony  is  usually  pre- 
sented by  the  general  chairman  or  some  other  official  of  the 
labor  organization  concerned.  The  oarrlers  are  usually  repre- 
sented by  a specialist  in  Industrial  relations  as  well  as  by 
one  or  more  lawyers . 

During  the  hearing,  which  is  very  informal,  the  posi- 
tion of  the  parties  is  restated.  There  is  no  formal  cross- 
examination,  witnesses  are  not  called,  and  oaths  are  not  taken. 
If  statements  of  fact  or  arguments  are  made  which  are  not  in 
the  written  record,  this  testimony  is  not  preserved.  The  rules 
of  the  Board  require  that  the  original  written  submission  con- 
tain all  relevant  facts  and  evidence.  The  oral  testimony  is 
simply  a device  for  the  explanation  and  elaboration  of  facts 
previously  submitted. 
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When  the  hearings  are  concluded  on  a particular  oase, 
the  division  does  not  attempt  to  reach  a decision  and  make  an 
award.  Other  cases  which  are  on  the  docket  are  heard,  and, 
when  several  cases  have  been  considered,  the  division,  in  execu- 
tive session,  attempts  to  reach  a decision  on  each  dispute. 

The  controversy  is  once  again  discussed  by  the  members  of  the 
division  and,  if  a deoision  can  be  reached,  an  award  is  formu- 
lated and  adopted  by  a majority  vote  of  all  of  the  members  of 
the  division.  The  parties  are  then  notified  by  the  division 
secretary  in  a memorandum  deoision  which  sets  forth  the  find- 
ings of  the  division  and  the  award.  If  a deoision  oannot  be 
reached,  the  case  is  set  aside  with  other  such  cases  for  formal 
deadlocking  at  a later  date.  When  a number  of  cases  are  accu- 
mulated, the  division  certifies  that  it  is  deadlocked  on  these 
cases  and  a referee  is  appointed  to  aid  the  division  in  reach- 

q 

ing  a decision. 

Hearings  Before  a Division  With  a Referee 

Section  3 (1)  of  the  Railway  Labor  Act  provides  that, 
if  a division  is  unable  to  render  an  award  because  of  a dead- 
lock or  inability  to  secure  a majority  vote  of  the  division 

8 

For  a detailed  discussion  of  the  practices  and  pro- 
cedures of  the  several  divisions  of  the  National  Railroad  Ad- 
justment Board  see  W.  H.  Spencer,  op.  eit .,  pp.  37-48.  Also 
see  L.  K.  Garrison,  "The  National  Railroad  Adjustment  Board: 

A Unique  Administrative  Agency,”  The  Yale  Law  Journal,  Vol. 

46,  pp.  567-598. 
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members,  the  division  must  "forthwith  agree  upon  and  select 
a neutral  person,  to  be  known  as  'referee,*  to  sit  with  the 
division  as  a member  thereof  and  make  an  award."  If  the 
division  cannot  agree  upon  a referee  within  ten  days  of  the 
date  of  deadlock,  the  division,  any  member  of  the  division, 
or  the  party  or  parties  to  the  dispute  may  certify  this  faot 
to  the  National  Mediation  Board.  Within  ten  days  of  this 
certification,  the  National  Mediation  Board  must  appoint  a 
neutral  referee  to  sit  with  the  division  and  make  an  award. 

The  compensation  of  the  referee  is  fixed  and  paid  by  the 
National  Mediation  Board. 

After  the  referee  has  been  selected  by  the  division 
or  by  the  National  Mediation  Board,  the  cases  that  have  been 
deadlocked  are  presented  to  him  by  the  members  of  the  divi- 
sion. A labor  member  and  a carrier  member  present  each  case 
to  the  referee,  the  record  is  reviewed,  and  the  issues, 
precedents,  and  arguments  are  emphasized  and  elaborated. 
Following  this  presentation,  all  of  the  other  labor  members 
may  add  to  the  principal  argument,  and  then  the  carrier  mem- 
bers make  a similar  statement  on  behalf  of  the  carrier. 

Since  the  referee  does  not  have  a record  of  the  original 
oral  hearings  before  the  division,  he  must  rely  upon  the  state- 
ments made  by  the  division  members.  If  there  is  a difference 
of  opinion  as  to  the  facts  and  arguments  presented  in  the  oral 
hearings,  the  referee  may  rely  upon  the  statements  made  by  one 
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or  more  members  of  the  division,  or  he  may  choose  to  make  his 
decision  entirely  upon  the  written  record. 

After  the  cases  have  been  considered,  the  referee  studies 
them  independently  and  then  presents  his  findings  and  award  to 
the  division  in  formal  session.  Before  the  parties  vote  upon 
the  adoption  of  the  award,  it  is  discussed  again  by  the  divi- 
sion. This  period  of  disoussion  is  valuable  in  that  it  may 
protect  the  referee  and  keep  him  from  making  an  unwise  deci- 
sion, but  it  may  be  dangerous  in  that  it  may  degenerate  into 
a reargument  of  the  case.  Sometimes  the  referee  may  modify 
the  language  of  the  award,  but  the  substance  is  rarely  changed 
as  a result  of  this  discussion. 

The  procedure  for  final  adoption  of  the  award  as  de- 
scribed by  a person  with  extensive  experience  as  a referee  is 
9 

as  follows: 

When  the  members  of  the  division  have  had  their 
say  on  the  award  as  presented,  a member  of  the  parti- 
san group  in  favor  of  which  the  award  has  been  made, 
moves  its  adoption.  If  the  award  is  in  favor  of  the 
labor  organization,  the  labor  members  vote  with  the 
referee  for  its  adoption;  and  the  carrier  members  vote 
against  it.  If  the  award  is  in  favor  of  the  carrier, 
the  carrier  members  vote  with  the  referee  to  adopt 
the  award;  in  this  event  the  labor  members  are  usu- 
ally silent. 


Review  of  Awards  By  the  Courts 
There  is  no  provision  in  the  statute  under  which  the 


^W.  H.  Spencer,  op.  clt.,  p.  46 
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carrier  or  the  union  may  appeal  an  adverse  ruling  of  the 
National  Railroad  Adjustment  Board.  The  Board,  on  the  other 
hand,  does  not  have  any  power  to  enforce  its  awards.  A car- 
rier or  a union  may  continue  to  violate  an  order  of  the  Board 
with  impunity  unless  additional  steps  are  taken  to  enforce 
compliance. 

The  union  has  two  oourses  of  action  which  it  may 
take  to  obtain  carrier  compliance  with  a favorable  Adjustment 
Board  award.  First,  it  may  petition  the  appropriate  United 
States  District  Court  for  an  order  enforcing  the  Board's  award 
under  the  provisions  of  the  statute.  Second,  it  may  apply 
economic  pressure.  Seotion  3 (p)  of  the  Act  provides  that, 
when  a carrier  does  not  comply  with  an  order  of  the  Board,  a 
claimant  may  petition  the  oourts  for  the  enforcement  of  an 
award,  that  the  findings  and  orders  of  the  division  of  the 
Board  must  be  accepted  as  prima  facie  evidence  of  the  faots 
in  the  case,  and  that  the  petitioner  is  not  liable  for  court 
costs.  Aotions  at  law  under  this  provision  must  be  Instituted 
within  two  years  from  the  time  when  the  cause  of  action  occurs. 

Since  the  unions  have  not  resorted  to  court  action, 
it  must  be  presumed  that  the  carriers  have,  in  general,  will- 
ingly oomplied  with  the  awards  of  the  Board,  or  that  compli- 
ance has  been  obtained  by  threatened  strikes.  The  net  result 
has  been  that,  with  few  exceptions,  there  has  been  no 
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judicial  review  of  the  procedures  and  practices  of  the 
National  Railroad  Adjustment  Board.'*'® 

The  unions  have  felt  that  they  cannot  compete  with 
the  carriers  in  the  courts  and  they  have  tended  to  rely  upon 
their  eoonomic  strength  for  the  enforcement  of  the  awards  of 
the  Board.  If  the  carrier  does  not  comply  with  the  award 
within  a reasonable  time,  a strike  vote  is  taken. 

At  this  point  the  National  Mediation  Board  may  inter- 
vene and  attempt  to  mediate  the  dispute.  If  mediation  is  not 
successful,  arbitration  is  urged.  However,  if  either  or  both 
parties  refuse  arbitration,  the  National  Mediation  Board,  at 
Its  discretion,  may  recommend  to  the  President  that  an  emer- 
gency board  be  appointed  to  investigate  and  report  on  the 
controversy.  In  this  manner,  disputes  within  the  jurisdic- 
tion of  the  National  Railroad  Adjustment  Board  have,  in  recent 
years,  found  their  way  before  Emergency  Boards  appointed  by 
the  President. 

It  will  be  noted  that  the  statute  does  not  contain 
any  provisions  under  which  the  carriers  may  appeal  an  award 
of  a division  of  the  Adjustment  Board  to  the  courts.  Thus, 
the  carrier  does  not  have  an  opportunity  to  contest  the 
validity  of  an  award  in  the  courts  unless  a petitioner  brings 

100f  the  first  1,616  cases  decided  by  the  Adjustment 
Board,  not  one  was  taken  to  the  oourts.  See  L.  K.  Garrison, 
op.  clt.,  pp.  588-589.  The  first  court  case  considering  an 
award  of  the  Board  was  Griffin  v.  Chicago  Union  Station  Co., 

13  F.  Supp.  722,  in  which  the  court  upheld  the  claimant. 
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action  to  enforce  an  award.  Since  the  labor  organizations 
have,  in  general,  refused  to  resort  to  the  courts,  the  car- 
riers contend  that  they  have  been  denied  the  opportunity  to 
secure  Judicial  review.** 1 

On  the  other  hand,  if  the  Adjustment  Board  denies  a 
claim  of  the  labor  organizations,  the  Act  does  not  contain 
any  provisions  under  which  the  decision  may  be  appealed  to  the 
courts.  The  case  might  be  raised  again  with  another  carrier 
or  with  the  same  carrier  and  a different  employee,  but  prob- 
ably the  Adjustment  Board  would  again  rule  against  the  labor 
organizations  on  the  basis  of  precedent.  Representatives  of 
the  labor  organizations  maintain  that  this  process  continu- 
ally reduces  their  rights  under  existing  agreements  by  the 
establishment  of  unfavorable  precedents.  The  carriers  answer 
that  a favorable  award  may  serve  to  extend  the  rights  of  labor 
under  the  working  agreement  and  that  these  awards  stand  as 

IP 

precedents  in  favor  of  the  labor  organizations. 

The  Nature  of  the  Awards  of  the  National 
Railroad  Adjustment  Board 

The  National  Railroad  Adjustment  Board,  as  it  is  now 

110ne  writer  maintains  that  this  contention  is  not  war- 
ranted, for  the  carriers  have  not  appealed  to  the  courts  to  be 
relieved  of  an  award  upon  the  following  equitable  grounds: 

(1)  that  appeal  to  the  courts  is'the  only  practical  way  to  se- 
cure review;  (2)  that  existing  legislation  does  not  protect  the 
carriers  from  unwise  awards;  or  (3)  that  an  award  is  not  sup- 
ported by  evidence  or  by  the  rules  of  the  working  agreement. 

See  W.  H.  Spencer,  op.  cit.,  pp.  57-58. 

12 


Ibid.,  p.  57 
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organized,  has  been  functioning  since  the  fall  of  1934.  Dur- 
ing this  period,  it  has  considered  an  enormous  number  of  dis- 
putes covering  an  extensive  range  of  subjeots.  A detailed 
classification  of  the  awards  of  the  Board  is  perhaps  imprac- 
tical but  they  may  be  classified  in  a general  manner  under  the 
following  headings:  (1)  claims  for  additional  pay  for  time 

actually  spent  working;  (2)  claims  for  time  lost  beoause  of 
the  employers'  disregard  of  seniority;  (3)  requests  for  the 
suspension  of  discipline  or  the  return  to  service  of  employees 
allegedly  dismissed  unjustly;  (4)  protests  against  alleged 
violations  of  the  rules  of  the  working  agreement  by  the  car- 
rier; and  (5)  miscellaneous  claims  for  the  violation  of  the 

13 

terms  of  the  working  agreement.  All  of  these  disputes,  of 
course,  may  be  included  under  the  broad  description  of  the 
jurisdiction  of  the  Adjustment  Board;  that  is,  the  considera- 
tion of  grievances  or  the  interpretation  and  application  of 
existing  working  agreements  in  relation  to  rules,  wages,  or 
working  conditions. 

It  is  not  possible,  in  a study  of  this  kind,  to  at- 
tempt a qualitative  evaluation  of  the  awards  of  the  Board,  but 
it  is  possible  to  obtain  an  appreciation  of  the  achievements 
of  the  Board  by  a consideration  of  the  number  of  cases  which 
have  come  before  it,  and  the  disposition  of  those  cases. 

13 


Ibid.,  p..  51 
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From  the  date  of  the  formation  of  the  National  Railroad  Ad- 
justment Board,  38,360  new  cases  have  been  docketed  through 
June  30,  1952.  The  Adjustment  Board  has  disposed  of  9,793 
of  these  oases  by  decision  without  a referee  and  12,582  by 
decision  with  a referee.  An  additional  11,278  cases  have 
been  withdrawn  for  various  reasons.  There  are  4,717  disputes 
now  open  and  pending  before  the  several  divisions  of  the 
Board.14  Table  1 is  indicative  of  the  manner  in  which  this 
workload  has  been  distributed  among  the  several  divisions. 

It  will  be  noted  that  the  First  and  Third  Divisions  have  con- 
sidered the  majority  of  the  disputes  ooming  before  the  Board. 

The  Inquiry  of  the  Attorney  General's  Committee 
Into  the  Administrative  Procedures  of  the 
National  Railroad  Adjustment  Board 

On  February  16,  1939,  President  Roosevelt,  in  a letter 

.i 

to  the  Department  of  Justice,  requested  the  Attorney  General 
to  undertake  an  investigation  and  study  of  the  rules  and  pro- 
cedures of  the  various  administrative  agencies  of  the  govern- 
ment in  order  to  detect  existing  deficiencies  and  recommend 
means  of  Improvement.  As  one  result  of  this  directive,  the 
Attorney  General  appointed  a committee  which  made  an  exten- 
sive inquiry  into  the  rules  of  procedure  and  the  general 


14, 


^Eighteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 


ment Board  for  the  Fiscal  Year  Ended  June  30.  19&2  (Washing- 
ton: Government  Printing  Office,  1953),  pp.  58-59. 


TABLE  1:  CASES  DOCKETED  AND  DISPOSED  OP  BY  THE  NATIONAL  RAILROAD 

ADJUSTMENT  BOARD,  1935  - 1952,  INCLUSIVE* 
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the  National  Railroad  Adjustment  Board  tor  the  Fiscal  Year  Ended  June  30,  19fe2  (Washington: 
Government  Printing  Office,  1953),  pp*  58-59* 
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practice  and  methods  of  the  National  Railroad  Adjustment 
Board.  The  immediate  result  of  this  inquiry  was  the  pub- 
lication of  two  monographs  by  the  Department  of  Justice;  Mono- 
graph No.  15  set  forth  the  preliminary  conclusions  of  the  in- 
vestigating staff  which  were  submitted  to  the  committee,  and 
Monograph  No.  17  constituted  the  final  staff  report.  In  addi- 
tion, perhaps  the  most  adequate  statements  that  may  be  found 
as  to  the  position  of  the  carriers  and  of  the  labor  organiza- 
tions in  relation  to  the  rules  of  procedure  and  the  general 
methods  and  practices  of  the  National  Railroad  Adjustment 
Board  were  submitted  to  this  committee  and  became  a part  of 
the  record. 

In  the  two  monographs  mentioned  above,  the  general 

oharaoter  and  purposes  of  the  National  Railroad  Adjustment 

» 

Board,  together  with  its  procedures  and  methods,  are  disoussed 
at  length.  The  relationship  of  the  National  Mediation  Board 
to  the  National  Railroad  Adjustment  Board  is  also  considered. 
No  conclusions  or  recommendations  are  found  in  these  studies, 
but  the  bipartisan  nature  of  the  Adjustment  Board  and  the 
difficulties  which  such  a board  may  face  are  well  illustrated 

' " r~l 

1SThe  directive  of  the  President  and  the  various  docu- 
ments and  reports  developed  by  this  committee  have  been  com- 
piled in  a single  volume  by  H.  E.  Jones,  Inquiry  of  the  Attor- 
ney General* s Committee  on  Administrative  Procedure  Relating 
to  the  National  Railroad  Adjustment  Roard  (New  York:  Eastern 

Committee  for  the  National  Railroad  Adjustment  Board,  1940). 
Mr.  Jones  is  chairman  of  the  Bureau  of  Information  of  the 
Eastern  Railways. 
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by  the  following  extract  which  constitutes  a portion  of  the 
preliminary  report* 

Indispensable  to  even  a superficial  understand- 
ing of  the  Board's  functions  is  a taste  of  the  gen- 
eral atmosphere  in  which  it  carries  on  its  work. 

All  is  not  serene  and  peaceful  as  in  most  theoreti- 
cally non-partisan  government  agencies,  but  the  bi- 
partisan character  of  the  agency  makes  itself  felt 
even  in  the  personal  relations  of  the  Board  members 
among  themselves.  It  seems  to  be  a fact  that  about 
once  every  two  weeks  tempers  In  Division  I became 
so  Inflamed  that  one  Board  member  challenges  a Board 
member  of  the  other  side  to  a fight.  A referee  re- 
lates that  he  once  Invited  a member  from  each  side, 
separately,  to  lunch  with  him.  Each  invitation  was 
at  first  aocepted,  but  when  each  member  learned  that 
the  other  member  was  to  be  present,  both  members 
definitely  declined.  It  is  said  that  never  yet  have 
a labor  member  and  a carrier  member  of  Division  I 
lunched  together,  although  they  sit  at  the  same  hear- 
ings day  in  and  day  out  and  work  in  adjoining  offices. 
Members  of  Division  I on  both  sides  have  not  hesi- 
tated to  express  in  strong  language  to  an  outsider 
their  firm  conviction  that  members  of  the  other  side 
are  "dishonest,"  "unfair,"  and  "indecent"  and  the 
language  is  not  always  limited  to  such  printable 
terms.  The  charge  Is  earnestly  made  by  some  labor 
members  that  the  carrier  representatives  are  de- 
liberately attempting  to  obstruct  the  Board's  busi- 
ness for  the  purpose  of  oarrying  out  a carefully 
formulated  design  to  destroy  the  Board,  and  carrier 
members  charge  the  labor  representatives  with  bad 
faith  in  asserting  unreasonable  claims. 

This  spirit  of  intense  antagonism  and  bitter- 
ness is  not  always  kept  within  the  bounds  of  per- 
sonal relations  among  the  Board  members  themselves. 

On  some  occasions  It  has  had  its  effect  upon  referees. 
It  is  a well-known  fact  confirmed  by  both  sides  that 
in  at  least  one  instance  labor  members  of  the  Board 
heaped  such  severe  personal  abuse  upon  a referee  who 
was  thought  to  be  about  to  decide  in  favor  of  carriers 
that  the  referee  could  not  endure  further  unpleasant- 
ness and  resigned  without  deciding  the  cases  before 
him. 
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Of  the  greatest  significance  in  this  connection 
is  the  difference  between  the  attitudes  of  members 
of  Divisions  I and  III  on  the  one  hand,  and  the 
attitudes  of  Division  II  on  the  other.  Particularly 
in  Division  I there  is  a striking  degree  of  animosity 
and  bellicosity.  The  output  of  Division  I fluctu- 
ates with  its  varying  moods.  For  periods  of  days, 
the  two  factions  will  continue  in  an  antagonistic 
and  unyielding  frame  of  mind,  with  no  inclination 
to  compromise,  and  every  case,  no  matter  how  clear, 
will  be  deadlocked.  During  other  periods  there  is 
some  mellowing  of  tempers  and  the  two  sides  may 
succeed  in  getting  together  on  some  of  the  easier 
cases.  Occasionally,  perhaps  onoe  every  two  months, 
a spell  of  good  temper  will  set  in  and  a score  or 
more  of  cases  previously  deadlocked  may  be  decided 
in  the  course  of  a few  days.  Carrier  and  Labor 
representatives  in  Division  II,  however,  are  friendly 
and  cooperative,  and  as  a result  they  get  their  work 
done  with  dispatch  and  without  undue  unpleasant- 
no  s s 9 • • t 

Division  I is  now  more  than  three  years  behind 
in  its  docket,  and  at  least  a part  of  the  explana- 
tion of  its  principal  difficulties  is  the  bitterness 
whioh  prevails  between  the  two  faotlons.  Inasmuch 
as  Division  II  succeeds  so  well  In  deciding  its 
oases  with  efficiency  and  with  considerable  good- 
• will,  the  important  question  arises  whether  or  not 
the  reasons  for  these  differences  are  discover- 
able .... 

Unfortunately,  however,  the  explanations  are 
not  only  exceedingly  elusive,  but,  to  the  extent 
that  they  can  be  discerned,  they  seem  to  be  very 
largely  of  such  a nature  that  easy  remedies  are  not 
possible.  Perhaps  the  differences  In  the  prevail- 
ing atmospheres  of  Divisions  I and  II  are  largely 
explicable  in  terms  of  the  human  equation  .... 

Other  reasons  for  the  differences  of  Division 

I and  II,  however,  may  be  of  considerably  greater 
importance,  and,  perhaps,  less  speculative.  A clue 
is  found  In  the  very  fact  that  fewer  oases  within 
the  jurisdiction  of  Division  I are  successfully 
settled  on  the  properties  of  the  carriers  and  that 
partly  as  a consequence,  the  volume  of  disputes  which 
reach  Division  I is  several  times  that  of  the  cases 
brought  to  all  the  other  divisions.  Division  II 
represents  more  employees  than  Division  I,  but  Divi- 
sion I handles  nearly  80#  of  the  cases  and  Division 

II  only  6#.  One  reason  for  this  is  the  relative 
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uniformity  of  rules  in  the  agreements  throughout 
all  of  the  shop  crafts  (Division  II)  all  over  the 
nation,  as  compared  with  the  diversity  of  rules  in 
the  transportation  field  (Division  I)  among  dif- 
ferent crafts  and  different  carriers.  Furthermore, 
the  transportation  service  is  more  complicated  than 
the  shop  crafts’  work  in  that  suoh  principles  as 
payment  of  wages  on  a mileage  basis  give  rise  to 
many  disputes  in  transportation  that  do  not  rise 
among  the  shop  crafts.  Furthermore,  the  "arbitraries" 
penalties,  and  special  allowances  are  much  more 
highly  developed  in  the  rules  of  the  transporta- 
tion unions  and  account  for  a large  portion  of  the 
controversies  which  reach  the  Board. 

It  may  be  concluded  from  the  above  that  the  bi-parti- 
san  nature  of  the  several  divisions  of  the  National  Railroad 
Adjustment  Board  has  been  a major  souroe  of  difficulty  in  the 
prompt  and  orderly  settlement  of  disputes.  This  appears  to 
be  especially  true  when  the  Division  is  oomposed  of  members 
who  are  personally  antagonistic  and  the  Division  is  called 
upon  to  decide  a large  number  of  cases  involving  exceedingly 
complex  Issues. 


The  Attitude  of  the  Carriers  and  of  the  Labor 
Organisations  Toward  the  Rules  and  Practices 
of  the  National  Railroad  Adjustment  Board 

In  a document  submitted  to  the  Attorney  General’s 

committee  by  the  labor  members  of  the  National  Railroad  Ad- 
17 

justment  Board,  the  labor  organizations  defended  the  general 
rules  of  procedure  established  by  the  Board  in  Circular  No.  I 
of  October  10,  1934.  Their  position  is  clearly  summarised  by 


17Ibid.,  p.  211. 
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the  following  statements 

We  submit  that  the  rules  adopted  by  the  National 
Board,  following  the  enaotment  of  the  amended  Act 
. . • represented  what  both  the  Carrier  and  Labor 
Members  understood,  at  that  time,  to  be  the  require- 
ments of  the  amended  Aot«  When  these  rules  were 
promulgated  they  were  based  on  the  practical  experi- 
ence of  many  years  standing  of  the  Railroad  Union 
and  Carrier  Officers,  and  the  rules  and  the  pro- 
cedure adopted  thereunder,  followed  very  closely 
the  rules  and  procedure  of  the  National  Adjustment 
Boards  in  existence  during  Federal  oontrol;  the 
Regional  Boards  established  under  the  Transporta- 
tion Act  of  1920,  and  also  the  rules  and  the  pro- 
cedure agreed  to  by  the  several  Unions  and  Car- 
riers actings  separately,  which  governed  the  opera- 
tion of  the  System  Adjustment  Boards  set  up  under 
the  Railway  Labor  Act  of  1926,  which  latter  Boards 
were  supplanted  by  the  present  National  Adjustment 
Board.  We  do  not  perceive  of  the  necessity  for 
changes  in  the  present  rules  or  the  procedure 
required  thereunder.  In  the  main,  we  believe 
both  to  be  adequate  for  anyone  whose  Intentions 
are  fair  and  honest. 

On  the  other  hand,  the  carriers  were  oritlcal  of  the 
existing  rules  of  procedure  and  suggested  the  adoption  of 
several  additional  rules.  The  carriers  maintained  that 
the  existing  rules  were  developed  to  be  applied  In  conjunc- 
tion with  the  adjustment  provisions  of  the  Railway  Labor  Aot 
of  1926,  and  that  they  should  be  amplified  for  the  "entirely 
new  and  different  type  of  labor  adjustment"  contemplated  by 
the  amendments  of  1934.  The  carriers  proposed  that  new  rules 
be  formulated  and  adopted  In  relation  to  the  following:20 


l3Ibld..  pp.  212-213. 

19 

A Ibid.,  pp.  221-223. 

20 


Ibid.,  p.  222 
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(1)  Procedure  providing  for  making  proof  of 
disputed  facts  and  for  testing  the  aocuraoy  of 
partisan  allegations  of  fact;  (2)  Procedure  to  be 
followed  in  ex  parte  submissions  and  proper  ser- 
vice upon  respondent;  (3)  Procedure  for  due  notice 
to  interested  persons  not  named  as  parties  to  the 
proceeding  and  for  making  intervention  by  such 
persons  possible;  (4)  Procedure  for  determining 
jurisdictional  questions;  (5)  Procedure  with  re- 
spect to  the  right  of  parties  to  hearing  before  a 
referee • 

These  suggestions  were  made  by  the  oarriers  on  the  ground 
that  judicial  review  of  an  award  by  the  Board  was  a practical 
impossibility  under  the  existing  law  and  that  they  were  neoes- 
sary  to  obtain  "fair  and  equitable"  consideration  of  the  In- 
terests of  all  parties  concerned. 

Both  the  oarriers  and  the  railroad  labor  organiza- 
tions submitted  statements  to  the  Attorney  General’s  com- 
mittee in  which  they  evaluated  the  National  Railroad  Adjust- 
ment Board  In  terms  of  their  own  attitudes  and  experience. 

No  attempt  can  be  made  to  analyze  these  representations  in 
detail,  but  a brief  summary  of  these  documents  is  sufficient 
to  establish  the  position  of  the  parties. 

The  carriers  were  more  orltical  of  the  practices  of 
the  National  Railroad  Adjustment  Board  than  were  the  labor 
organizations.  The  carriers  maintained  that  the  Adjustment 
Board,  as  it  was  being  operated  and  administered,  was  not  a 
success.  Seven  specific  suggestions  to  improve  the  func- 
tioning of  the  Adjustment  Board  were  made.  It  was  recommended 
that  each  submission  or  "statement  of  faots"  made  in  a dispute 
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should  be  required  to  contain  a full  description  of  the 
claim  and  that  the  other  party  to  the  dispute  should  be 
given  adequate  opportunity  to  reply;  that  time  limits  should 
be  placed  on  claims  for  retroactive  awards;  that  "proper" 
means  of  proof  should  be  provided  for  in  determining  dis- 
puted facts  in  a controversy;  that  persons  who  might  be  ad- 
versely affeoted  by  a proceeding  before  the  Board  should 
have  the  opportunity  to  intervene;  that  interested  parties 
to  a dispute  should  be  allowed  to  appear  and  testify  before 
a referee,  if  one  was  appointed  to  settle  a oase;  that  the 
rules  of  procedure  before  the  several  divisions  of  the  Ad- 
justment Board  should  be  made  uniform;  and  that  the  opinions 
of  the  various  divisions  in  making  an  award  should  be  pre- 
pared and  published.  In  addition,  it  was  maintained  by  the 
carriers  that  the  procedures  of  the  Board  in  deciding  upon 
certain  types  of  disputes  had  produced  decisions  which  were 
uniformly  unjust.  That  is,  the  interpretation  or  the  appli- 
cation of  the  rules  of  the  working  agreement  in  oertain  types 
of  disputes  uniformly  tended  to  penalise  the  oarrier  unjustly 
by  requiring  the  payment  of  wages  for  little  or  no  work  per- 
formed, thus  reducing  the  efficiency  of  the  carrier  and  its 
ability  to  produce  an  economical  transportation  service. 

The  criticisms  of  the  National  Railroad  Adjustment 

21Ibid.,  pp.  257-298. 
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Board  made  by  the  labor  organisations  were  not  severe.  Ac- 
cording to  the  labor  organizations,  the  Board  is  confronted 
with  four  major  problems:  (1)  the  great  and  ever-inoreasing 
number  of  cases  pending  before  the  First  Division ; (2)  the 
problem  of  providing  adequate  notice  to  the  carriers  as  to 
the  nature  of  claims  filed  with  the  Board;  (3)  the  question 
of  the  best  way  to  secure  proof  of  disputed  facts  in  a con- 
troversy; and  (4)  the  question  of  whether  notice  of  hearing 
should  be  given  to  persons  who  were  not  parties  to  a dispute, 
but  who  might  be  adversely  affected  by  a decision  of  the 
Board.26 

The  labor  organizations  expressed  the  belief  that  all 

of  these  problems  should  be  solved  by  the  parties  concerned, 

and  that  no  major  revisions  of  the  statute  were  necessary. 

The  following  statement  aptly  expresses  the  position  of  the 

23 

labor  organizations : 

If  this  Board  were  purely  a public  organ,  these 
difficulties  might  present  an  unsolvable  problem. 

The  fact,  however,  that  there  exist  these  private 
agencies  which  together  with  government  are  co- 
sponsors of  this  tribunal,  opens  an  avenue  of 
solution.  The  fact  that  those  agencies  have  al- 
ready entered  upon  negotiations  considering  ways 
and  means  of  perfecting  the  proceedings  of  the 
Board  is  a significant  development.  Without  con- 
tinuous and  bona  fide  cooperation  between  these 
parties  and  between  them  and  government,  the  con- 
tinuous functioning  of  the  Board  will  be  difficult 


22Ibld.,  pp.  372-373. 
23Ibid.,  pp.  372-373. 
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if  not  impossible.  Accordingly,  in  a peculiar 
sense  the  procedure  of  this  Board  must  develop 
out  of  the  requirements  of  the  parties  who  appear 
before  it. 

The  National  Railroad  Adjustment  Board  and  the 
Criticisms  of  the  National  Mediation  Board 

The  Railway  Labor  Act,  as  amended,  does  not  give  the 
National  Mediation  Board  any  authority  over  the  policies, 
methods,  and  procedures  of  the  National  Railroad  Adjustment 
Board.  The  National  Mediation  Board  does  have  certain  admin- 
istrative and  "house-keeping”  functions  in  relation  to  the 
Adjustment  Board;  that  is,  the  salaries  of  the  staff  of  the 
Adjustment  Board  are  paid  by  the  United  States  government 
through  the  National  Mediation  Board;  the  Mediation  Board 
must  appoint  neutral  referees  to  act  in  the  settlement  of 
disputes  when  requested  by  the  Adjustment  Board;  compensa- 
tion of  the  referees  is  fixed  and  paid  by  the  Mediation  Board; 
and  the  annual  report  of  the  Adjustment  Board  is  made  Jointly 
with  the  annual  report  of  the  National  Mediation  Board.  Other- 
wise the  two  agencies  are  completely  separate  and  independent 
of  one  another. 

When  the  National  Railroad  Adjustment  Board  began 
operation  in  the  fall  of  1934,  it  inherited  a considerable 
back-log  of  deadlocked  cases  which  had  been  accumulated  by 
the  regional  boards  created  by  the  Railway  Labor  Act  of  1926. 

Of  these  deadlocked  oases,  approximately  600  came  within  the 


jurisdiction  of  the  First  Division,  which  thus  began  its  work 

24 

with  a heavy  burden  of  unadjusted  disputes.  During  the 
years  since  1934,  this  Division  has  received  approximately 
four  times  as  many  oases  as  all  of  the  other  divisions  com- 
bined and  gradually  a back-log  of  unadjusted  disputes  has 
developed  which  is  roughly  equal  to  a full  three  years  work. 

For  example,  during  the  fiscal  year  ending  June  30,  1952,  the 
First  Division  received  2,027  new  cases  and  disposed  of  1,313 

cases.  At  the  end  of  the  year  there  were  4,186  disputes  on 
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hand  awaiting  disposition  by  the  Division.  In  other  words, 
during  the  year  under  consideration,  the  First  Division  re- 
ceived more  than  50  per  oent  more  cases  than  it  disposed  of, 
and  at  the  close  of  the  year  there  were  more  than  three  times 
as  many  cases  awaiting  disposition  than  had  been  handled  dur- 
ing the  year. 

This  situation  first  became  disturbing  in  the  years 
shortly  before  World  War  II,  but  the  National  Mediation  Board, 
perhaps  feeling  that  the  period  was  abnormal  and  that  the  situ- 
ation would  resolve  itself  upon  the  return  of  peaoe,  did  not 

94 

Seventeenth  Annual  Report  of  the  National  Media- 
tion Board  Including  the  Report  of  the  National  ftallroad 

Adjustment  Board  for  the  Fiscal  Year  Ended  June  30,  l&fel 

(Washington;  Government  Printing  Office,  1952),  p.  25. 

^Eighteenth  Annual  Report  of  the  National  Media- 
tion Board  Including  the  Report  of  fcfae"Natlonal  Railroad 

Adjustment  ^oard  for  the  Fiscal  Year  Ended  June  30,  1952 

(Washington:  Government  Printing  Office,  1953),  p.  58. 
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take  official  notice  of  the  difficulties  of  the  First  Divi- 
sion until  1946.  In  its  annual  reports  sinoe  that  date,  the 
National  Mediation  Board  has  repeatedly  called  the  attention 
of  Congress  and  of  those  parties  subject  to  the  act  to  the 
critical  problems  faced  by  the  First  Division.  In  language 
that  has  been  surprisingly  forceful,  considering  the  fact 
that  the  National  Mediation  Board  has  only  very  limited  Jur- 
isdiction over  the  Adjustment  Board,  it  has  pointed  out  that 
the  labor  organizations  and  the  carriers  must  resolve  their 
difficulties  or  accept  new  legislation  by  Congress  modifying 
the  methods  and  procedures  of  the  Board. 

In  its  annual  report  for  1946,  the  National  Media- 
tion Board  discussed  the  developments  before  the  First  Divi- 

Ol 

sion  In  the  following  manner: 

Unfortunately,  the  First  Division,  whloh  is 
called  upon  to  handle  more  than  four  times  the  num- 
ber of  oases  disposed  of  by  the  other  three  divisions 
combined,  has  been  unable  for  a number  of  years  to 
keep  current  their  docket  of  cases.  During  the  past 
year  the  large  backlog  of  pending  disputes  awaiting 
consideration  by  the  First  Division  has  delayed  mak- 
ing awards  on  cases  currently  filed.  This  has  caused 
some  of  the  transportation  organizations  either  to 
withdraw  pending  cases  or  decline  to  present  new  ones 
to  this  division,  with  the  view  of  disposing  of  them 
In  further  direct  negotiations  ....  When  such 
negotiations  fail,  strike  votes  are  sometimes  spread, 
thereby  creating  a labor  emergency  ....  In  such 
oases  the  Mediation  Board,  in  Its  effort  to  avoid 


26 

Twelfth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 
ment Board  for  the  Fiscal  Year  Ended  June  30,  1946  (Wash- 
ington:  Government  Printing  Office,  1947),  p.  9. 
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interruption  to  commerce,  proffers  its  mediatory 
services,  and  has  had  some  success  in  adjusting 
the  disputes. 

In  five  instances  during  the  current  year 
failure  to  secure  complete  settlements  in  direct 
negotiations  between  the  parties  or  through  medi- 
ation, resulted  in  renewal  of  strike  threats  and 
the  appointment  of  emergency  hoards  by  the  Presi- 
dent to  investigate  and  report  to  him  .... 

Such  emergency  boards  frequently  bring  about 
settlements  of  the  disputes;  however,  this  extra- 
ordinary procedure  has  caused  emergency  boards  to 
point  out  that  employee  organisations  should  not 
resort  to  the  use  of  a strike  ballot  to  create  an 
emergency,  the  effeot  of  whioh  violated  those  pro- 
visions to  the  act  designed  to  handle  grievances 
and  interpretations  of  existing  agreements  .... 

The  Mediation  Board  believes  that  representa- 
tives of  the  carriers  and  the  employees  should  by 
mutual  agreement  make  a determined  effort  to  speed 
up  the  settlement  of  disputes  referable  to  the 
First  Division,  preferably  through  permissible 
improved  procedures,  but,  if  neoessary,  through 
the  presentation  to  Congress  of  agreed-upon  pro- 
posals for  changes  in  the  aot. 

In  Its  annual  report  the  following  year,  the  National 

Mediation  Board  repeated  Its  warnings  and  pointed  out  that 

time  spent  by  the  Board  In  attempting  to  mediate  disputes 

whioh  should  be  handled  by  the  National  Railroad  Adjustment 

Board  was  at  the  expense  of  regular  mediation  cases.  Then 

27 

the  Mediation  Board  added: 

The  situation  which  prevents  the  First  Division 
from  functioning  In  a manner  contemplated  by  the  law 
reflects  an  excessively  large  number  of  disputes  which 
are  not  being  settled  on  the  individual  railroads. 


o 7 

~ Thirteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjustment 
Board  for  the  Fiscal  Year  Ended* June  3C,  1947  (Washington: 
Government  Printing  Office,  1948),  pp.  5-6. 
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This  is  a problem  which  addresses  itself  to  the 
earrier  managements  and  the  brotherhood  representa- 
tives on  the  railroads  where  failure  to  effect 
settlements  allows  an  excessive  number  of  unsettled 
disputes  to  accumulate.  More  diligence  and  flexi- 
bility of  attitudes  will  result  in  fewer  unsettled 
disputes  to  refer  to  the  First  Division.  On  too 
many  carriers  the  First  Division  is  looked  upon  as 
a substitute  for  settling  disputes  on  the  property 
rather  than  as  a supplemental  procedure. 

In  addition,  the  carriers  and  the  brotherhoods 
should  endeavor  to  agree  upon  procedural  ohanges  in 
the  work  of  the  First  Division  as  a means  of  expedit- 
ing settlement. 

The  Mediation  Board  considers  the  inability  of 
the  First  Division  to  keep  abreast  of  its  work  to  be 
one  of  the  most  serious  administrative  deficiencies 
under  the  act.  The  railroads  and  brotherhoods  must 
exert  constant  diligent  efforts  to  arrive  at  a solu- 
tion of  this  most  pressing  problem.  If  they  fail  to 
exert  such  effort  or  fail  to  agree  on  a workable  pro- 
gram to  oorreot  the  present  unhealthy  conditions,  it 
appears  to  be  inevitable  that  the  remedy  will  lie 
with  the  Congress. 

In  spite  of  the  warnings  of  the  National  Mediation 

Board,  the  situation  did  not  improve  during  1948.  In  that 

year,  the  National  Mediation  Board  deemed  it  necessary  to 

recommend  the  appointment  of  four  presidential  emergency 

boards  to  oonslder  disputes  regarding  grievances  which  should 

have  been  decided  by  the  National  Railroad  Adjustment  Board. 

One  of  these  controversies  ultimately  developed  into  a short 

strike  involving  employees  of  the  Southern  Pacific  Railway 

Company.  Again  the  National  Mediation  Board  called  upon  the 

carriers  and  the  brotherhoods  to  agree  upon  needed  ohanges 

in  the  procedures  of  the  First  Division  to  promote  prompt 

28 

settlement  of  disputes# 


28 

Fourteenth  Annual  Report  of  the  National  Mediation 
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The  repeated  recommendations  of  the  National  Media- 
tion Board  apparently  were  heeded  in  1949.  On  May  19,  1949, 
following  a aeries  of  conferences  between  the  chief  executive 
officers  of  the  five  train  and  engine  service  brotherhoods  and 
representatives  of  virtually  all  of  the  Class  I carriers,  two 
agreements  were  executed.  One  of  these  agreements  provided 
for  the  revision  of  the  rules  of  procedure  regarding  the 
manner  in  which  submissions  were  to  be  prepared  and  submitted 
to  the  First  Division.  The  other  agreement  provided  for  the 
creation  of  two  supplemental  boards  of  adjustment  consisting 
of  four  men,  each  with  authority  to  consider  oases  assigned 
to  them  by  the  First  Division.29 

All  was  not  well,  however,  as  an  eight  day  strike 
occurred  on  the  Wabash  Railroad  as  a result  of  some  1,600 
unadjusted  operational  grievances  which  had  accumulated 
between  1944  and  1948.  This  strike  occurred  in  spite  of  the 
best  efforts  of  a Presidential  Emergency  Board. 

The  National  Mediation  Board  appeared  to  be  encouraged 
by  the  agreements  which  had  been  executed  by  the  carriers  and 
the  labor  organizations,  but  it  made  two  additional 


for  the  Fiscal  Year  Ended  June  50,  1948  (Washingtons  Govern- 
ment  Printing  Office,  1948),  pp.  9-ll. 
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Fifteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 
ment Board  for  the  Fiscal  Year  Ended  June  30,  1949  (Wash- 
ington:  Government  Printing  Offioe,  1949),  pp.  11-14. 
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recommendations  to  expedite  the  settlement  of  cases  before 
the  First  Division.  The  Board  stated:30 

As  another  means  of  achieving  a current  case 
status  for  the  First  Division,  it  has  been  sug- 
gested that  a panel  of  permanent  referees  be  es- 
tablished with  a tenure  of  office  of  such  dura- 
tion as  to  permit  a thorough  study  and  understand- 
ing of  the  nature  and  type  of  disputes  coming 
before  the  Board  and  thereby  create,  by  their 
awards,  a series  of  precedents  for  future  guid- 
ance. Under  the  present  system,  there  is  a con- 
stant flow  of  new  men  serving  as  referees,  none 
of  whom  under  the  law,  can  be  associated  with 
railroads  or  organizations,  and  hence  their 
familiarity  with  labor  practices  in  the  railroad 
industry  is  necessarily  limited.  It  cannot  be 
emphasized  too  strongly,  however,  that  unless 
procedures  succeed  in  effecting  systematic 
peaceful  disposal  of  such  oases  the  entire  struc- 
ture of  the  Railway  Labor  Act  Is  plaoed  in 
Jeopardy.  , 

One  of  the  most  effective  procedures  which 
has  evolved  in  the  handling  of  such  grievance 
dockets  by  direct  negotiation  or  mediation  is 
agreement  of  the  parties  to  submit  their  docket 
of  grievances  to  a special  adjustment  board  or 
a single  arbitrator.  This,  after  all,  is  an 
adoption  of  the  adjustment  function  of  the  First 
Division  and  assures  expeditious  handling.  Dur- 
ing the  past  year  such  an  arrangement  was  agreed 
to  in  direct  negotiations  on  the  Erie  Railroad. 

That  it  proved  a successful  procedure  is  indi- 
cated by  the  fact  that  a similar  procedure  was 
later  agreed  to  by  the  same  carrier  on  another 
docket  of  grievances.  The  Board  has  been  able 
to  effect  settlement  procedures  of  this  kind 
through  mediation,  one  of  which  Involved  a 
threatened  strike  of  pullman  conductors  nation- 
ally. 

The  two  supplemental  boards  which  were  organized  in 
1949  by  agreement  of  the  labor  organizations  and  the  carriers 


30Ibid. 
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did  not  really  begin  to  function  effectively  until  January, 
1950,  because  of  a delay  in  securing  the  necessary  funds  from 
Congressional  appropriations.  However,  the  cases  disposed  of 
by  the  First  Division  increased  from  731  in  1949  to  1,438  in 
1950,  a gain  of  almost  100  per  cent.  Yet,  as  the  Division 
docketed  1,766  new  cases  during  the  year,  the  baoklog  of  cases 
increased  from  2,842  as  of  July  1,  1949  to  3,170  as  of  June 
30,  1950.  Based  upon  the  number  of  cases  disposed  of  during 
1950,  this  backlog  of  oases  represented  more  than  two  full 
years  work  for  the  First  Division. 

Foreseeing  this  delay,  some  of  the  labor  organizations 
continued  to  withdraw  cases  pending  before  the  First  Division 
and  resorted  to  other  methods  to  obtain  settlement.  Actions 
of  this  sort  greatly  increased  the  work  of  the  National  Medi- 
ation Board  and  six  of  the  eleven  emergency  boards  appointed 

by  the  President  during  the  year  were  appointed  to  consider 

31 

disputes  which  had  developed  in  this  manner. 

In  addition,  one  of  the  "most  oostly  strikes  in  the 
history  of  American  railroading"  resulted  from  one  of  these 
disputes.  This  strike  involved  the  Missouri  Pacific  Railroad 
and  continued  for  a period  of  45  days.  The  Presidential 
Emergency  Board  which  was  appointed  tried  in  vain  to  aeoure 

^Sixteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust 
ment  Board  for  the  fiscal  Year  Ended  June  30,  1950  (Washing- 
ton: Government  Printing  Office,  1950 ),  pp.  23-26. 
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acceptanoe  of  procedures  for  settlement  of  the  dispute,  but 
the  strike  continued  until  finally  the  parties  were  able  to 
settle  their  differences  by  direct  negotiations.  The  Emer- 
gency Board,  in  commenting  on  the  attitude  of  the  parties, 
stated:^ 

It  seems  inconceivable  to  us  that  a coercive 
strike  should  occur  on  one  of  the  Nation's  major 
transportation  systems,  with  all  of  the  losses  and 
hardships  that  would  follow,  in  view  of  the  faot 
that  the  Railway  Labor  Act  provides  an  orderly, 
efficient  and  complete  remedy  for  the  fair  and  just 
settlement  of  the  matters  in  the  dispute.  Griev- 
ances of  the  character  here  under  discussion  are 
so  numerous  and  of  such  frequent  occurrence  on  all 
railroads  that  the  general  adoption  of  the  policy 
pursued  by  the  organizations  in  this  case  would 
soon  result  in  the  complete  nullification  of  the 
Railway  Labor  Act.  We  cannot  bring  ourselves  to 
believe  that  these  parties  are  ready  to  assume 
the  responsibility  of  sponsoring  such  a program. 

For  the  fifth  consecutive  year,  the  National  Media- 
tion Board  called  upon  the  carriers  and  the  labor  organiza- 
tions to  devise  methods  and  means  for  reducing  the  number  of 
cases  coming  before  the  First  Division,  and  for  expediting 
the  consideration  of  pending  disputes.  Once  again,  the 
National  Mediation  Board  suggested  a conference  of  the  top 
executives  of  the  oarriers  and  of  the  operating  brotherhoods 
to  consider  the  establishment  of  additional  supplemental 
boards  and  the  revision  of  the  rules  of  procedure  before  the 
First  Division. 


32 


Ibid . , p . 25 . 
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During  1951,  the  two  supplemental  boards  of  adjustment 
which  began  functioning  in  1950  were  able  to  dispose  of  456 
cases.  One  of  these  boards  handles  disputes  conoerning  engi- 
neers and  firemen,  while  the  other  considered  disputes  origi- 
nating with  the  conductors  and  trainmen.  Thus,  the  work  load 
of  the  First  Division  was  reduced  to  some  extent,  but  it  had 
3,472  oases  on  hand  and  pending  at  the  end  of  the  year,  whioh 
represented  more  than  three  full  years  work.  In  addition, 
two  special  adjustment  and  arbitration  boards  were  set  up  on 
the  lines  of  two  carriers  to  dispose  of  claims  and  grievances. 
These  boards  settled  approximately  123  cases  whioh  normally 
would  have  gone  before  the  First  Division. 

The  National  Mediation  Board  found  that  its  work  in 
mediating  disputes  whioh  should  have  gone  before  the  First 
Division  was  substantially  reduced  during  1951.  This  was 
accounted  for  by  the  fact  that  the  oarrlers  had  been  under 
army  oontrol  since  government  seizure  of  the  railways  on 
August  25,  1950,  making  it  impractical  for  the  organizations 
to  set  strike  dates  on  grievances  and  thus  force  mediation  pro- 
ceedings. The  praotice  of  submitting  claims  and  grievances  to 

special  boards  of  adjustment  operating  on  the  lines  of  the 

33 

individual  carriers  also  was  helpful • 

33 

Seventeenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Keport  of  the  Efatlonal  Railroad  Adjust-" 
ment  Board  for  the  Fiscal  freer  Ended  ilune  30,  1951  (Washlngt on t 
Government  Printing  Office,  1952 j,  pp.  24-26. 
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The  most  noteworthy  development  during  1952  In  rela- 
tion to  the  National  Railroad  Adjustment  Board  was  the  crea- 
tion of  eleven  additional  special  adjustment  hoards.  These 

hoards  disposed  of  1,605  cases  which  normally  would  have  gone 

34 

before  the  First  Division.  At  the  end  of  the  fiscal  year, 
additional  special  hoards  were  being  considered.  Yet  the  basio 
problems  of  the  First  Division  have  not  been  solved.  Its  pro- 
cedures remain  virtually  the  same  and  at  the  end  of  the  year, 
4,186  cases  remained  for  consideration  and  decision. 

Other  Criticisms  of  the  National 
Railroad  Adjustment  Board 

The  National  Mediation  Board  has  not  been  the  only 
critic  of  the  National  Railroad  Adjustment  Board.  From  time 
to  time,  other  authorities  and  students  of  railway  labor  prob- 
lems have  considered  the  practices  and  procedures  of  the  Ad- 
justment Board  and  have  made  critioal  recommendations.  Most 
students  of  the  problems  of  the  National  Railroad  Adjustment 
Board  are  agreed  that  the  basic  concept  upon  which  the  Adjust- 
ment Board  is  founded  is  not  invalid.  That  is,  they  conclude 
that  some  sort  of  board  representing  both  the  carriers  and  the 
labor  organizations  should  consider  and  render  decisions  in 
reference  to  grievances  and  the  interpretation  or  application 

34 

Eighteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 
ment Board  for  the  Fiscal  Year  Ended  June  30,  1952  (Washing- 
ton: Government  Printing  Office,  1953),  pp.  17-jL8. 
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of  working  agreements.  Those  criticisms  and  suggested  methods 
of  improvement  that  have  been  made  are  not  directed  at  the 
elimination  of  the  National  Railroad  Adjustment  Board,  but 
at  correcting  defects  and  inequities  which  have  become  appar- 
ent . 

It  has  been  suggested  by  one  authority  that  time  limits 
be  established  within  which  claims  must  be  filed  as  the  present 

tc 

law  does  not  contain  a time-limit.  A dispute  may  be  sub- 
mitted to  the  Board  even  though  the  basis  of  the  dispute  arose 
several  years  previously.  In  some  oases,  this  has  resulted 
in  the  carrier  making  back  payments  for  wages  or  other  types 
of  payment  for  five  or  six  years  into  the  past.  This  may  un- 
justly penalize  the  carrier  when  the  award  is  made  on  the  basis 
of  some  reoent  precedent  in  disregard  of  previous  local  prac- 
tice or  when  a rule  is  given  a new  interpretation.  On  the 
other  hand,  the  deliberate  violation  of  a contract  by  the  car- 
rier may  have  occurred  in  an  attempt  to  save  money  at  the  ex- 
pense of  the  employee.  In  such  a case,  there  would  be  no 
Justification  in  barring  the  employee  from  filing  claim  for 
a breach  of  contract  that  ocourred  several  years  before.  It 
is  suggested  that  the  law  might  be  amended  so  as  to  set  a 
"fairly  short"  time  limit  on  these  oases,  giving  the  Adjustment 

35 

See  Lloyd  K.  Garrison,  "The  National  Railroad  Adjust- 
ment Board:  A Unique  Administrative  Agency,"  The  Yale  Law 

Journal,  Vol.  46  (February,  1937),  p.  596. 
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Board  authority  to  waive  the  time  limit  when  the  contract 
violation  was  shown  to  be  deliberate. 

Another  matter  that  has  been  the  source  of  much  diffi- 
culty has  been  the  filing  of  ex  parte  submissions.  In  these 
cases,  the  carrier  and  the  union  submit  their  presentations 
independently.  The  claim  of  the  labor  organization  is  sub- 
mitted to  the  Adjustment  Board  together  with  a statement  of 
the  facts  in  the  case.  The  case  is  docketed  by  the  respec- 
tive division  and  the  carrier  is  notified  that  a oleim  has 
been  filed  and  is  requested  to  submit  a statement  of  its  po- 
sition in  the  dispute.  In  some  Instances,  this  procedure  has 
resulted  in  the  respective  positions  of  the  parties  being 
scarcely  intelligible,  and  since  the  hearings  before  the 
division  authorize  amplification  only  of  the  previous  state- 
ments of  the  parties,  the  awards  of  the  division  may  be  made 
without  proper  and  full  Information  as  to  the  facts  in  the 
case.  It  Is  suggested  that  this  procedure  be  modified  by 
giving  the  carrier  a copy  of  the  union’s  submission  to  use 
In  Its  presentation  of  a reply,  and  that  the  union  then  be 
given  an  opportunity  to  reply  in  a written  statement  to  the 
carrier’s  answer.  This  would  serve  to  Join  the  issues  in  the 
the  dispute  more  clearly  and  exactly  than  under  the  prevailing 
method.®® 


36 

Ibid . , pp.  596-597.  In  the  writer’s  opinion,  this 
criticism  is  not  valid  if  the  provisions  of  the  statute  have 
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It  has  also  been  suggested  that  the  appointment  of 
individual  referees  for  the  consideration  of  a group  of  dead- 
locked cases  has  certain  disadvantages.  The  statute  requires 
that  the  neutral  party  appointed  as  a referee  have  no  con- 
nections with  or  interest  in  either  the  carriers  or  the  labor 
organizations.  This  means  that  a referee  sits  with  a divi- 
sion without  any  practical  railroad  experience  to  guide  him 
and  that  the  customs,  habits,  and  language  of  railroading  are 
completely  unfamiliar.  In  addition,  the  referee  has  no 
fellow- judges  to  consult  with  and,  since  the  division  is  al- 
ready deadlocked  on  the  matter  in  question,  the  division  mem- 
bers are  of  little  aid.  A referee,  in  such  a situation,  can 
be  guilty  of  serious  errors  in  judgement  and  his  decision  may 
not  be  one  that  an  experienced  person  would  make.  Onoe  the 
awards  for  the  oases  under  consideration  are  made.  It  is  prob- 
able that  he  will  not  be  reappointed  to  the  division  with 
which  he  served  because  either  the  labor  members,  the  oarrier 
members,  or  both  would  object.  The  remedy  suggested  for  this 
difficult  situation  is  the  appointment  of  a full-time  group 
of  salaried  referees  with  staggered  terms  of  offioe.  Each  of 
these  referees  would  sit  with  the  various  divisions  as  their 


been  oomplled  with.  All  disputes  must  be  considered  in  con- 
ference between  the  parties  prior  to  submission  to  the  Adjust- 
ment Board.  How  oould  one  party  be  unfamiliar  with  the  alle- 
gations and  arguments  of  the  other  party  if  the  law  has  not 
been  disregarded? 
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services  were  required  and  would  have  the  benefit  of  the  ex- 
perience and  judgement  of  the  other  referees  In  those  oases 
which  were  found  difficult  to  decide  independently.  Even- 
tually, it  would  be  hoped,  eaoh  of  the  referees  would  acquire 
experience  and  would  become  expert  in  the  functions  of  his 
offioe.37 

A suggestion  that  is  similar  in  some  respects  to  the 
appointment  of  a full-time  group  of  referees  to  aid  in  the 
disposition  of  disputes  is  the  establishment  of  a special 
tribunal  to  deoide  those  cases  which  come  within  the  juris- 
diction of  the  National  Railroad  Adjustment  Board.  Those  who 
support  this  view  maintain  that  the  Adjustment  Board  "as 
presently  constituted  is  unfit  to  deal  adequately  with  many 
types  of  disputes"  and  that  the  four  divisions  "settle  oases 
by  compromise  rather  than  on  the  merits,  and  that  many  of  the 
deadlocks  are  resolved  by  inexperienced  referees."  It  is 
asserted  that  the  present  structure  of  the  National  Railroad 
Adjustment  Board  "limits  claimants  to  those  who  can  obtain 
representation  by  their  bargaining  agent,  and  favors  the  rep- 
resented  employees  in  treating  inter-employee  disputes." 

37 

Ibid.,  pp.  593-596.  Also  see  H.  R.  Northrup  and  M. 
L.  Kahn,  "Railroad  Grievance  Machinery:  A Critioal  Analysis," 

Industrial  and  Labor  Relations  Review,  Vol.  5 (April,  1952), 
p.  377  and  "Railroad  Labor  Disputes  and  the  National  Railroad 
Adjustment  Board,"  The  University  of  Chicago  Law  Review,  Vol. 
18  (Winter,  1951),  p.  310. 

3ft 

"Railroad  Labor  Disputes  and  the  National  Railroad 
Adjustment  Board,"  The  University  of  Chicago  Law  Review,  Vol. 
18  (Winter,  1951),  pp.  320-321. 
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In  further  support  of  this  position.  It  Is  maintained 

that:39 

Uniformity  and  fairness  oould  both  be  achieved  * . 

. were  the  NRAB  reconstituted  as  an  impartial  tribunal. 

It  could  combine  the  procedural  and  adjudicative  advan- 
tages of  a court  with  the  specialized  knowledge  of  an 
administrative  agency.  It  could  provide  a hearing  for 
third  parties  and  accept  inter-employee  disputes  with- 
out upsetting  the  balance  of  Interests  among  its  mem- 
bers. It  could  follow  precedents  and  render  consis- 
tent Interpretations,  and  it  could  decide  all  the  cases 
on  their  merits.  It  could  dispense  with  the  present 
time-consuming  praotice  of  rearguing  deadlocked  cases 
before  referees.  The  carrier  members  have  always 
favored  such  a tribunal,  but  the  labor  members  are 
opposed.  One  reason  for  their  opposition  is  olear-- 
under  the  present  set-up,  the  unions  they  represent 
enjoy  Important  advantages  over  competing  unions. 

But  the  Interest  of  railway  labor  as  a whole  must 
lie  with  an  impartial  administration  of  collective 
bargaining  agreements  rather  than  with  a system  which 
operates  to  the  advantage  of  vested  union  interests. 

Another  recommendation  whioh  is  predicated  upon  the 
continued  existence  of  the  National  Railroad  Adjustment  Board 
in  substantially  its  present  form  is  the  writing  of  reasoned 
opinions  in  the  rendition  of  an  award.  All  of  the  divisions 
except  the  First  write  opinions  which  purport  to  explain  the 
basis  upon  which  awards  are  made,  but  the  opinions  of  the 
Second,  Third,  and  Fourth  Divisions  are  not  always  adequate 
for  a thorough  understanding  of  the  case.  As  for  the  First 
Division,  It  makes  no  pretense  at  writing  an  opinion,  but 
simply  states  the  pertinent  facts  In  the  case  together  with 
the  award.  The  carrier  members  in  all  divisions  write  dissenting 


39IMd. 
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opinions  in  important  cases,  but  the  labor  members  do  not 
normally  write  formal  dissents.  For  this  reason,  many  cases 
which  might  establish  precedents  and  serve  as  guides  in  sub- 
sequent disputes  cannot  be  used  for  this  purpose.  A referee, 
in  searching  for  precedents  in  a deadlocked  case,  is  forced 
to  examine  the  records  of  cases  which  the  parties  have  referred 
to  and  frequently  finds  that  these  records  are  not  adequate. 
Accordingly,  it  is  suggested  that  all  divisions  adopt  the 
policy  of  preparing  opinions  in  connection  with  their  awards 

which  set  forth  the  reasoning  and  the  principles  followed  in 

40 

making  the  decision. 

There  are  two  types  of  situations  which  may  develop 
under  the  present  practices  and  policies  of  the  Adjustment 
Board  and  lead  to  difficulties  for  which  no  apparent  solution 
exists.  One  of  these  difficulties  originates  when  an  individual 
employee  attempts  to  bring  a claim  before  the  Adjustment  Board. 
Some  authorities  maintain  that  the  Railway  Labor  Act  gives  the 
individual  employee  the  right  to  present  a claim  before  the 
3oard,  but  the  labor  members  have  consistently  succeeded  in 
preventing  the  consideration  of  petitions  of  this  sort  unless 
the  individual  is  represented  by  his  bargaining  agent.  The 
effect  of  this  action  has  been  to  exclude  dissident  members 
of  a union,  members  of  a minority  union,  or  non-union  members 
from  access  to  the  Adjustment  Board  unless  the  authorized 

40 

H.  R.  Northrup  and  M.  L.  Kahn,  op.  olt.,  pp.  377-378. 
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bargaining  agent  Is  willing  to  represent  them.  In  this  way, 
the  bargaining  agent  beoomes  the  sole  means  for  obtaining 
consideration  of  disputes  before  the  Adjustment  Board  and  the 
unions  which  are  bargaining  agents  have  used  this  privilege 
to  consolidate  their  position  over  competing  unions.  At  the 
same  time,  this  action  by  the  labor  members  of  the  Adjustment 
Board  has  deprived  individual  employees  of  a right  apparently 
extended  to  them  by  the  Railway  Labor  Act. 

The  other  difficulty  arises  in  relation  to  what  might 
be  termed  jurisdictional  disputes.  The  Railway  Labor  Act 
does  not  give  the  National  Railroad  Adjustment  Board  juris- 
diction over  this  type  of  dispute  as  it  is  confined  to  the 
consideration  of  "disputes  between  an  employee  or  group  of 
employees  and  a carrier  or  carriers,"  but  the  Board  disposes 

of  certain  types  of  these  disputes  in  a manner  that  some 

42 

authorities  consider  inequitable. 

If  a dispute  arises  as  to  seniority  rights,  one  in- 
dividual or  group  is  asserting  preference  over  another  party 
or  parties  under  an  existing  contract,  and  the  union  bargain- 
ing representative  is,  in  effect,  petitioning  for  one  individual 


41  „ 

See  "Railroad  Labor  Disputes  and  the  National  Rail- 
road Adjustment  Board,"  The  University  of  Chicago  Law  Review, 
No.  18  (Winter,  1951),  pp.  3ill-312  and  H.  R.  Northrup  and 
M.  L.  Kahn,  op.  olt.,  pp.  370-372. 
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See  "Railroad  Labor  Disputes  and  the  National  Rail- 
road Adjustment  Board,"  The  University  of  Chicago  Law  Review, 
Vol.  18  (Winter,  1951),  pp.  3l3-3l 7. 
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or  group  to  be  given  preference  over  the  other  party  or 
parties  concerned.  However,  those  persons  who  will  be  af- 
fected by  the  decision  of  the  Board,  perhaps  adversely,  will 
not  be  notified  or  heard  by  the  Board,  due  to  the  position 
taken  by  the  labor  members.  The  labor  members  have  consistently 
maintained  that  third  parties  may  not  intervene  in  a dispute. 

A similar  situation,  in  some  respects,  arises  when 
either  a union  or  non-union  employee  has  a grievance  against 
the  bargaining  agent.  The  employee  does  not  have  a means  of 
submitting  his  dispute  to  the  Board  and  cannot  obtain  relief. 
Negroes,  for  example,  cannot  join  many  of  the  national  unions 
and  are  sometimes  discriminated  against  by  the  authorized  bar- 
gaining representative  for  their  class  or  craft,  while  the 
discrimination  of  unions  against  their  own  members  is  not  un- 
known . 43 

Summary 

A consideration  of  the. history  of  the  National  Rail- 
road Adjustment  Board  indicates  that  it  has  not  been  too  suc- 
cessful, especially  in  recent  years.  At  the  present  time,  the 
volume  of  cases  coming  before  the  several  divisions  of  the 
Board  and  the  number  of  cases  awaiting  disposition  is  unprece- 
dented. It  would  appear  that  the  Board  cannot  resolve  the 
difficulties  with  which  it  is  now  confronted  without  certain 

43Ibid.,  p.  315. 
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changes  in  its  practices  and  policies,  and  the  parties  who 
are  directly  concerned,  as  well  as  disinterested  students, 
have  made  various  recommendations  to  alleviate  these  diffi- 
culties. However,  in  considering  these  criticisms  and  recom- 
mendations, it  should  be  remembered  that  the  function  of  the 
Adjustment  Board  is  to  resolve  grievances  arising  from  the 
interpretation  or  application  of  current  working  agreements 
and  its  awards  must  be  made  in  accordance  with  these  agree- 
ments. If  a rule  of  the  working  agreement  clearly  inflicts 
an  eoonomic  hardship  upon  one  of  the  parties  to  the  agreement, 
the  remedy  to  this  difficulty  does  not  lie  with  the  Adjustment 

Board  and  can  be  resolved  only  by  revision  of  the  work  rule 

44 

in  question  through  the  collective  bargaining  process. 

Those  recommendations  and  criticisms  which  have  been 
directed  at  the  practices  and  policies  of  the  Adjustment  Board 
may  logically  be  summarized  and  evaluated  in  reference  to  the 
procedure  ordinarily  followed  in  the  settlement  of  a grievance. 
When  a dispute  develops  between  a carrier  and  its  employees, 
it  is  first  to  be  considered  on  the  carrier  system  and  if  it 
cannot  be  adjusted,  the  grievance  may  then  be  referred  to  the 
Adjustment  Board.  The  carriers  maintain  that  when  an  ex  parte 
submission  is  made,  they  may  not  be  fully  informed  as  to  the 

44s  o-called  "make-work"  rules  and  rules  which,  in  their 
effect,  may  require  the  payment  of  wages  for  work  not  performed 
are  in  this  category. 
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facta  of  the  dispute  and  the  position  of  the  employees.  This 
criticism  obviously  cannot  be  valid  if  the  statute  has  been 
complied  with  and  the  grievance  has  received  full  considera- 
tion on  the  carrier  system. 

After  the  dispute  has  been  submitted  to  the  Adjustment 
Board,  the  law  provides  that  the  parties  to  the  controversy 
may  present  their  positions  "either  in  person,  by  counsel,  or 
by  representative."  However,  the  labor  members  of  the  Board 
have  consistently  refused  to  permit  unrepresented  employees 
to  appear,  and  they  have  also  refused  to  authorize  the  inter- 
vention of  interested  third  parties.  The  position  of  the 
labor  members  of  the  Board  in  this  situation  appears  not  only 
to  be  unreasonable  but  in  violation  of  the  clear  intent  of 
the  statute  in  so  far  as  individual  employee  testimony  before 
the  Board  is  concerned.  It  is  believed  that  the  statute  should 
be  amended  to  authorize  specifically  the  Intervention  of  di- 
rectly interested  third  parties  and  the  submission  of  testi- 
mony by  an  unrepresented  employee.  However,  with  the  enact- 
ment of  the  "union  shop"  authorization  during  1951,  the  im- 
portance of  this  criticism  was  substantially  diminished.  This 
proposal  would  have  its  sharpest  impact  on  those  carrier 
systems  where  the  "open  shop"  prevails  and  where  new  employees 
still  had  not  joined  the  certified  labor  organization  under 
the  terms  of  a "union  shop"  agreement.  Today  virtually  all 
operating  and  non-operating  employees  belong  to  duly  authorized 
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labor  organizations  and  the  elected  representatives  of  these 
groups  should  act  as  the  employees  * representatives  before 
the  Board. 

Another  practice  of  the  Board  that  is  sharply  criti- 
cized by  the  carriers  is  the  consideration  of  claims  origi- 
nating several  years  in  the  past.  It  would  appear  that  a 
reasonable  statutory  limitation  should  be  imposed  upon  such 
claims,  permanently  barring  them  after  a period  of  perhaps 
one  year  from  the  date  when  the  cause  of  such  action  arose. 

After  the  Adjustment  Board  has  heard  a dispute,  if  a 
decision  cannot  be  reached  and  the  Board  deadlocks  on  the 
question,  a neutral  referee  may  be  selected  by  the  Board  or 
appointed  by  the  National  Mediation  Board.  At  times,  inex- 
perienced referees  have  made  ill-oonsidered  awards  and  on 
many  occasions,  the  appointment  of  a competent  referee  has 
been  difficult.  The  solution  to  this  problem  appears  to  be 
the  creation  of  an  impartial  permanent  referee  panel  to  sit 
with  the  several  divisions  of  the  Board  and,  if  needed,  to 
aid  the  Board  in  reaching  a decision.  This,  in  effect,  amounts 
to  arbitration  of  the  dispute  which  has  also  been  recommended. 
Perhaps  both  a permanent  referee  panel  and  an  arbitration 
panel  would  be  desirable.  The  issue  might  be  submitted  to  an 
arbitration  panel  as  the  final  and  binding  step  in  the  griev- 
ance process. 


It  has  also  been  suggested  that  the  divisions  should 
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be  required  to  prepare  written  opinions  supporting  their 
reasoning  in  the  disposition  of  these  disputes.  It  is  ar- 
gued that  these  decisions  might  then  act  as  precedents  for 
the  guidance  of  the  Adjustment  Board  in  future  oases.  Obvi- 
ously, such  opinions  would  be  helpful  but  this  suggestion 
appears  to  be  completely  subject  to  the  discretion  of  the  in- 
dividual members  of  the  Board.  If  such  opinions  are  to  be 
of  value,  they  must  be  prepared  with  the  full  cooperation  of 
the  Board • 

Finally,  the  National  Mediation  Board  has  urged  that 
additional  special  boards  of  adjustment  be  created  to  aid  the 
First  Division  in  the  disposition  of  its  back-log  of  oases. 
Several  special  boards  have  already  been  established  and 
others  are  now  being  considered.  This  action  is  to  be  approved 
as  it  not  only  tends  to  relieve  the  First  Division  but  it  also 
serves  to  return  these  grievances  to  the  individual  carrier 
systems  where  such  disputes  should  be  settled  if  possible. 

It  is  believed  that  the  recommendations  which  have 
been  presented  above  have  merit.  Yet  it  should  be  remembered 
that,  regardless  of  the  form  that  the  National  Railroad  Ad- 
justment Board  may  take  as  a result  of  a Congressional  direc- 
tive or  otherwise,  if  the  basic  purposes  of  the  Board  remain 
unchanged,  it  cannot  be  successful  unless  both  labor  and  man- 
agement concur  in  its  procedures  and  mutually  cooperate  to 
achieve  the  prompt  and  orderly  settlement  of  such  disputes. 


CHAPTER  IV 


THE  NATIONAL  MEDIATION  BOARD 

The  National  Mediation  Board,  as  does  the  National 
Railroad  Adjustment  Board,  represents  the  continued  effort 
of  Congress  to  develop  methods  and  machinery  for  the  settle- 
ment of  certain  types  of  railroad  labor  disputes.  The  origin 
of  the  National  Mediation  Board  may  be  traoed  back  to  the 
Erdman  Act  of  1898,  which  established  a Congressional  policy 
of  mediation.  The  Erdman  Act  was  followed  by  the  Newlands 
Act  of  1913  which  created  an  agency  known  as  the  United  States 
Board  of  Mediation  and  Conciliation.  Under  this  statute,  a 
great  deal  of  reliance  was  placed  upon  mediation  for  the  settle- 
ment of  disputes. 

The  United  States  Board  of  Mediation  and  Conciliation 
was  supplanted  by  the  United  States  Railroad  Labor  Board, 
under  the  authority  of  Title  III  of  the  Transportation  Aot 
of  1920.  The  Railroad  Labor  Board  may  be  thought  of  as  a 
reversion  to  the  principles  of  the  original  Arbitration  Act 
of  1888.  Under  this  legislation,  mediation  was  abandoned  and 
hearings  and  investigations  of  disputes  by  the  Board  were  sub- 
stituted. The  Board  of  Mediation,  the  predecessor  of  the 
present  National  Mediation  Board,  replaced  the  United  States 
Railroad  Labor  Board  in  1926,  reestablishing  mediation  as  the 
basic  policy  of  Congress  in  the  settlement  of  railway  labor 
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disputes.  In  June,  1934,  Congress  established  the  National 
Mediation  Board  which  replaced  the  Board  of  Mediation,  and 
it  has  served  continuously  to  the  present  time. 

The  Organization  and  Duties  of  the 
National  Mediation  Board 

Section  4 of  the  Railway  Labor  Act  provides  for  the 
creation  of  an  independent  agency  in  the  executive  branch  of 
the  government  to  be  known  as  the  "National  Mediation  Board." 
The  Board  is  composed  of  three  members  appointed  by  the  Presi- 
dent, subject  to  the  advice  and  consent  of  the  Senate,  with 
not  more  than  two  members  being  from  the  same  political  party. 
The  terms  of  office  are  for  three  years,  except  in  the  case 
of  a vacancy  due  to  an  unexpired  term,  in  which  case  the  newly 

4 

appointed  member  serves  only  for  the  unexpired  term  of  his 
predecessor.  The  terms  of  office  were  staggered  at  the  time 
of  original  appointment  so  that  the  term  of  one  member  ex- 
pires on  January  31  of  each  year.  The  members  of  the  Board 
receive  a salary  of  $10,000  per  year  together  with  certain 
authorized  traveling  and  subsistence  allowances.  No  person 

i 

who  is  in  the  employment  of  a carrier  or  a labor  organization 
may  become  a member  of  the  Board  and  any  member  may  be  re- 
moved by  the  President  for  inefficiency,  neglect  of  duty, 
or  ineligibility. 

Each  year  the  Board  must  designate  a chairman  from 
its  members.  He  is  responsible  for  the  administration  of  its 
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affairs,  although  in  practice  an  appointed  secretary  carries 
out  these  activities  subject  to  the  direction  of  the  Board. 
In  addition  to  the  office  and  clerical  staff,  the  Board  has 
a staff  of  about  30  trained  mediators,  subject  to  the  oivil 
service  laws,  who  spend  most  of  their  time  in  field  duty. 

The  National  Mediation  Board  is  authorized  to  assign 
any  of  its  work  to  an  individual  member  of  the  Board  or  to 
any  employee  or  group  of  employees.  Any  individual  who  is 
given  such  an  assignment  and  acts  in  conformity  with  the 
assignment,  has  all  of  the  power  and  authority  of  the  Board 
and  may  act  on  behalf  of  the  entire  Board. 

The  principal  functions  and  duties  of  the  National 
Mediation  Board  are  set  forth  in  Seotion  5 of  the  Aot  which 
provides : 

The  parties,  or  either  party,  to  a dispute  between 
an  employee  or  group  of  employees  and  a carrier  may 
invoke  the  services  of  the  Mediation  Board  in  any 
of  the  following  cases: 

(a)  A dispute  concerning  changes  in  rates  of  pay, 
rules,  or  working  conditions  not  adjusted  by  the 
parties  in  conference. 

(b)  Any  other  dispute  not  referable  to  the 
National  Railroad  Adjustment  Board  and  not  adjusted 
in  conference  between  the  parties  or  where  confer- 
ences are  refused. 

The  Mediation  Board  may  proffer  its  services 
in  case  any  labor  emergency  is  found  to  exist  at 
any  time. 

In  either  event  the  said  Board  shall  promptly 
put  itself  In  communication  with  the  parties  to 
such  controversy,  and  shall  use  its  best  efforts, 
by  mediation,  to  bring  them  to  agreement.  If 
such  efforts  to  bring  about  an  amicable  settlement 
through  mediation  shall  be  unsuccessful,  the  said 
Board  shall  at  once  endeavor  as  its  final  required 
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action  (except  as  provided  In  paragraph  third 
of  this  section  and  in  sec.  10  of  this  act)  to 
induce  the  parties  to  submit  their  controversy 
to  arbitration,  in  accordance  with  the  provisions 
of  this  act. 

If  arbitration  at  the  request  of  the  Board 
shall  be  refused  by  one  or  both  parties,  the  Board 
shall  at  once  notify  both  parties  in  writing  that 
its  mediatory  efforts  have  failed  and  for  30  days 
thereafter,  unless  in  the  intervening  period  the 
parties  agree  to  arbitration,  or  an  emergency 
board  shall  be  created  under  section  10  of  this 
act,  no  change  shall  be  made  in  the  rates  of  pay, 
rules,  or  working  conditions  or  established  prac- 
tices in  effect  prior  to  the  time  the  dispute 
arose . 

The  National  Mediation  Board  has  other  duties  set 
forth  in  various  sections  of  the  Act.  If  a dispute  is  sub- 
mitted to  an  arbitration  board  and  it  is  found  impossible  to 
name  all  of  the  arbitrators  to  the  board  due  to  the  inability 
of  the  arbitrators  selected  by  the  parties  to  name  the  re- 
maining arbitrator  or  arbitrators  required,  the  National 
Mediation  Board  must  make  the  appointment.  The  Board,  in 
naming  the  arbitrators,  must  appoint  only  those  who  are 
"wholly  disinterested  in  the  controversy  to  be  arbitrated 
and  impartial  and  without  bias  as  between  the  parties  to  such 
arbitration."  If  any  arbitrator  is  appointed  who  proves  not 
to  be  disinterested  or  impartial,  the  Board  must  "upon  proper 
investigation  and  presentation  of  facts  . . . promptly  remove 
such  an  arbitrator." 

Under  Section  2 of  the  Aot,  it  is  the  duty  of  the 
National  Mediation  Board  to  determine  the  authorized  repre- 
sentatives of  the  employees.  If  a dispute  arises  among  a 
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carrier’s  employees  as  to  who  are  the  representatives  of 
the  group,  upon  the  written  request  of  either  party,  the 
Board  must  investigate  the  dispute  and  within  30  days  oertlfy 
in  writing  to  both  parties  and  to  the  carrier  the  name  of  the 
duly  authorized  representative.  In  suoh  an  investigation, 
the  Board  is  authorized  "to  take  a secret  ballot  of  the  em- 
ployees involved,  or  to  utilize  any  other  appropriate  method 
of  ascertaining  the  names  of  their  duly  designated  and 
authorized  representatives  in  suoh  manner  as  shall  insure 
the  choice  of  representatives  by  the  employees  without  inter- 
ference, influence  or  coercion  exercised  by  the  oarrier." 

Emergency  boards  are  appointed  under  Section  10  of 
the  Act.  If  a dispute  is  not  settled  by  mediation  or  by  ar- 
bitration and  if  all  of  the  processes  of  the  Act  have  been 
utilized  and  have  failed,  an  emergency  board  may  be  appointed. 
If,  in  the  Judgement  of  the  National  Mediation  Board  a dis- 
pute threatens  to  "substantially  . . • interrupt  commerce  to 
a degree  suoh  as  to  deprive  any  section  of  the  country  of 
essential  transportation  service,  the  Mediation  Board  shall 
notify  the  President,  who  may  thereupon,  in  his  discretion, 
create  a board  to  investigate  and  report  respecting  suoh  dis- 
pute." If  suoh  a board  is  appointed,  its  members  may  not  have 
any  interests  of  any  kind  in  any  organization  of  employees  or 
any  carrier.  Compensation  of  the  members  of  the  Board  are 
fixed  by  the  President.  A separate  emergency  board  must  be 
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oreated  for  eaoh  dispute  certified  to  the  President  and  the 
Board’s  report  must  he  submitted  within  thirty  days  of  its 
creation. 

The  remaining  important  duty  of  the  National  Media- 
tion Board,  other  than  the  appointment  of  neutral  referees 
to  serve  with  the  several  divisions  of  the  National  Railroad 
Adjustment  Board  to  decide  deadlocked  cases  as  disoussed  in 
a previous  chapter,  is  the  interpretation  of  mediated  agree- 
ments. Section  5,  paragraph  2,  provides: 

In  any  case  in  which  a controversy  arises  over 
the  meaning  or  the  application  of  any  agreement 
reached  through  mediation  under  the  provisions 
of  this  act,  either  party  to  the  said  agreement, 
or  both>  may  apply  to  the  Mediation  Board  for  an 
interpretation  of  the  meaning  or  application  of 
such  agreement.  The  said  Board  shall  upon  re- 
ceipt of  such  request  notify  the  parties  to  the 
controversy,  and  after  a hearing  of  both  sides 
give  its  interpretation  within  thirty  days. 

The  National  Mediation  Board  has  Interpreted  this  sec 
tion  of  the  statute  as  a requirement  to  consider  only  the 
specific  terms  of  the  mediated  agreement  and  not  matters  in- 
cidental or  corollary  to  the  agreement.  The  Board  will  ren- 
der an  opinion  as  to  the  speoifio  meaning  of  a phrase,  clause 
or  paragraph,  but  will  not  give  an  opinion  as  to  how  the 
agreement  is  to  be  applied  to  an  actual  situation.  This  po- 
sition has  been  taken  in  order  to  avoid  confusion  with  the 
responsibilities  of  the  National  Railroad  Adjustment  Board 
which  has  the  duty  of  determining  the  proper  meaning  or 


121 


application  of  the  working  agreement  in  real  situations.1 

By  way  of  summarizing  the  duties  of  the  Board,  the 
National  Mediation  Board  has  classified  the  disputes  sub- 
ject to  its  jurisdiction  into  three  general  groups:  dis- 

putes between  carriers  and  employees  regarding  changes  in 
rates  of  pay,  rules,  or  working  conditions,  which  are 
designated  as  "mediation”  cases;  disputes  among  employees 
as  to  who  shall  be  their  duly  designated  and  authorized  rep- 
resentatives, which  are  termed  "representation”  oases;  and 
disputes  as  to  the  interpretation  or  the  application  of  agree- 
ments reached  by  mediation.  Such  controversies  are  called 

« „ o 

"interpretation"  cases. 

The  Procedures  and  Problems  of  Mediation 

As  previously  indicated.  Section  5 of  the  Railway 
Labor  Act  provides  that  the  National  Mediation  Board  shall 
mediate  those  disputes  arising  from  changes  in  rates  of  pay, 
rules,  or  working  conditions  which  cannot  be  adjusted  in  con- 
ferences between  the  parties,  as  well  as  any  other  dispute 
which  is  not  referable  to  the  National  Railroad  Adjustment 
Board.  In  addition,  the  National  Mediation  Board  may  extend 
its  services  and  offer  mediation  at  any  time  when  it  finds 


See  Fifteen  Years  Under  the  Railway  Labor  Act,  Amended 
and  the  National  Mediation  Board,  1934-1949  (Washington: 
Government  Printing  Office,  1950),  p.'Sl. 

2Ibid.,  p.  9. 
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that  a railroad  labor  emergency  exists,  regardless  of  the 
agency  that  has  primary  jurisdiction.  The  Board  considers 
the  performance  of  the  duties  prescribed  by  this  section  of 
the  statute  to  be  its  most  important  task,  and  a great  deal 
of  the  time  and  energy  of  both  the  Board  and  its  staff  of 
mediators  is  expended  in  an  effort  to  resolve  disputes  of  this 
type . 

Mediation  services  may  be  obtained  by  either  or  both 
parties  to  a dispute  by  making  application  directly  to  the 
Board  upon  copies  of  a specified  form.  If  such  a request  is 
made,  the  application  should  specify  "the  nature  of  the  dis- 
pute, the  number  of  employees  involved,  name  of  the  carrier 
and  ...  of  the  labor  organization,  date  of  agreement  between 
the  parties,  and  the  ...  date  of  final  conference  . . . ." 
The  request  should  be  signed  by  the  chief  of  the  labor  organi- 
zation or  by  the  highest  carrier  official  authorized  to  nego- 
tiate labor  disputes,  depending  upon  which  party  files  the 
application.  Upon  receipt  of  the  request,  it  is  given  a 
docket  number  and,  after  a preliminary  investigation  is  made, 
the  dispute  is  assigned  for  mediation  to  a member  of  the  Board 
or  to  the  mediation  staff. ® 

The  statute  makes  it  the  primary  duty  of  the  carriers 

and  their  employees  to  "exert  every  reasonable  effort  to  make 

» 

3Ibid.,  p.  27. 
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and  maintain  agreements  concerning  rates  of  pay,  rules,  and 
working  conditions."  All  disputes,  regardless  of  their  nature, 
must  be  considered  and  decided,  if  possible,  in  conference 
between  the  parties  to  the  dispute.  The  services  of  the 
National  Mediation  Board  are  to  be  invoked  only  after  direct 
negotiations  between  the  parties  have  exhausted  every  possi- 
bility of  effecting  settlement.  If  a settlement  oannot  be 
reached  in  this  manner,  mediation  by  the  Board  constitutes  an 
additional  step  in  the  negotiations  already  started  by  the 
parties.  The  Mediation  Board  takes  the  position,  therefore, 
that  its  services  should  operate  "to  promote  and  extend  the 
voluntary  and  democratic  process  of  adjusting  differences 
over  labor  standards  by  conference  between  and  with  the  par- 
ties directly  concerned."4 

In  disputes  subject  to  mediation,  procedural  questions 
have  not  developed  to  trouble  the  Board  as  they  have  in  repre- 
sentation disputes.  In  general,  both  the  carriers  end  the 
labor  organizations  have  cooperated  with  the  Board  In  its 
effort  to  mediate  disputes  and,  over  a period  of  years,  the 
Board  has  developed  methods  of  procedure  which  are  well  known 
to  the  parties  end  are  generally  acceptable. 

This  is  not  to  say  that  the  Board  has  not  encountered 

4Ibid.,  p.  10. 
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problems  of  various  kinds  in  its  mediatory  efforts.  One  of 
the  early  difficulties  faced  by  the  Board  was  the  unwilling- 
ness of  the  parties,  after  a dispute  had  been  mediated,  to 
reduce  the  new  agreement  to  writing.  As  the  law  provides 
that  it  is  the  duty  of  the  parties  to  make  and  maintain  agree- 
ments and  that  "every  carrier  shall  file  with  the  Mediation 
Board  a copy  of  each  contract  with  its  employees,"  the  Board 
has  taken  the  position  that  all  agreements  reached  under  its 
auspices  must  be  reduced  to  writing.  This  position  is  en- 
tirely reasonable  since  the  failure  to  execute  written  con- 
tracts can  lead  to  the  very  difficulties  which  the  Act  in- 
tends to  be  avoided.  This  problem  has  not  been  serious  in 
-recent  years  as  both  parties  have  come  to  realize  the  advan- 

g 

tages  of  written  agreements. 

Another  problem  encountered  by  the  Board  has  been 
the  failure  of  the  parties  to  exhaust  the  possibilities  of 
direot  negotiations.  In  some  cases,  the  Mediation  Board  has 
been  requested  to  aid  in  the  negotiation  of  complete  agree- 
ments; in  other  cases,  it  was  evident  that  all  of  the  questions 
involved  in  the  dispute  had  not  been  the  subject  of  direot 
negotiations.  The  Board  takes  the  position  that  such  action 
violates  the  primary  intention  of  the  law  and  that  efforts 
at  mediation  should  not  be  instituted  until  the  parties  have 

5Ibid. , p.  11. 
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exhausted  every  effort  to  settle  the  dispute.  In  addition, 
once  mediation  is  undertaken  by  the  Board,  the  statute  grants 
to  the  Mediation  Board  the  responsibility  of  determining  when 
its  mediation  efforts  have  been  exhausted.  In  some  instances, 
work  stoppages  have  occurred  or  strike  dates  have  been  set 
during  the  process  of  mediation.  Such  action  is,  of  course, 
in  violation  of  the  statute,  which  provides  that  even  after 
mediation  has  ceased,  no  change  of  any  kind  may  be  made  by 
either  party  in  relation  to  the  matters  under  dispute  for  a 

g 

period  of  thirty  days. 

Perhaps  the  most  serious  problem  that  the  National 
Mediation  Board  has  encountered  has  been  the  recent  tendency 
on  the  part  of  the  labor  organizations  to  refuse  to  submit 
grievance  cases  and  disputes  concerning  the  interpretation 
or  application  of  agreements  to  the  appropriate  division  of 
the  National  Railroad  Adjustment  Board  or  to  withdraw  such 
cases  from  the  Board.  The  labor  organizations  have  then  set 
strike  dates  upon  these  disputes,  thus  provoking  a labor 
emergency.  In  some  Instances,  the  Mediation  Board  has  been 
able  to  mediate  the  dispute  or  persuade  the  parties  to  sub- 
mit the  dispute  to  an  arbitration  board  or  to  a special  ad- 
justment board.  In  other  cases.  Presidential  emergency  boards 
have  been  appointed  to  Investigate  and  report  upon  these 

6Ibid. , p.  12. 
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controversies  and  at  times  these  boards  have  been  success- 
ful. In  other  cases,  these  grievance  disputes  and  disputes 
in  reference  to  changes  in  rates  of  pay,  rules,  or  working 

conditions  have  ultimately  resulted  in  government  seizure 

7 

and  operation  of  the  railroads.  In  any  event,  the  Railway 
Labor  Act  does  not  contemplate  such  procedure  sinoe  the 
National  Railroad  Adjustment  Board  is  charged  with  the  final 
disposition  of  all  controversies  concerning  grievances  and 
the  interpretation  or  application  of  working  agreements. 

Mediation  cases  together  with  representation  oases 

constitute  by  far  the  largest  share  of  the  work  of  the 

* 

National  Mediation  Board.  As  of  June  30,  1952,  the  Board  had 
disposed  of  3,910  mediation  cases  as  compared  with  2,552 
representation  cases;  a percentage  ratio  of  approximately  61 
and  39.® 

The  Procedures  and  Problems  of 
Representation  Disputes 

The  National  Mediation  Board  has  the  duty  to  investi- 
gate disputes  as  to  the  authorized  representative  of  any 
craft  or  class  of  employees  and  must  certify  the  duly  author- 
ized representative  to  both  the  employees  and  the  carrier. 

7Ibid.,  p.  12. 

Q 

Eighteenth  Annual  Report  of  the  National  Mediation 
Board,  Including  the  Report  of  the  National  italiroad  Adjust- 
ment Board  for  the  frlsoal  fear  Ended  June  30,  1952  (Yiaanlng- 
ton:  Government  Printing  Office,  1953),  p.  30. 
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This  responsibility  has  given  rise  to  several  problems  in 
the  past,  some  of  which  have  been  settled  by  rulings  of  the 
courts.  Most  of  these  problems  have  involved  the  power  and 
the  authority  of  the  Board  to  designate  the  employees  that 
are  eligible  to  participate  in  the  election  of  representa- 
tives and  to  prescribe  rules  to  govern  the  election. 

The  only  substantive  rules  issued  by  the  Bosrd  are 
those  which  have  been  established  to  implement  the  procedure 
for  determining  employee  representatives.  To  invoke  the  ser- 
vices of  the  Mediation  Beard  in  such  a dispute,  an  applica- 
tion must  be  filed  accompanied  by  signed  authorization  cards 
from  at  least  a majority  of  the  class  or  craft  concerned.  The 
request  must  state  the  name  of  the  craft  or  class,  the  name 
of  the  organization  making  the  application,  the  name  of  the 

existing  authorized  representative,  if  any,  and  the  estimated 

9 

number  of  Interested  employees. 

The  Board  has  established  still  other  rules  in  connec- 
tion with  such  disputes.  After  the  application  is  received, 
the  Board  will  not  authorize  an  election  in  the  case  of  an 
organization  already  having  an  authorized  representative,  un- 
less at  least  a majority  of  the  craft  or  class  have  signed 
authorization  cards  which  have  been  checked  and  verified  as 
to  date,  signature,  and  employment  status.  If  the  employees 

^Fifteen  Years  Under  the  Railway  Labor  Act.  Amended, 
pp.  27-28. 
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involved  in  the  dispute  do  not  have  an  authorized  representa- 
tive, proved  authorization  cards  from  at  least  35  per  cent  of 
the  craft  or  class  must  be  submitted  before  the  Board  will 
authorize  a representation  eleotlon.  The  authorization  cards 
must  be  signed  and  dated  in  the  employee's  own  handwriting 
and  authorization  cards  will  not  be  accepted  by  the  Board  which 
have  been  dated  one  year  or  more  prior  to  the  date  of  applica- 
tion. The  Board  has  ruled  that  dismissed  employees  are  eli- 
gible to  vote  in  representation  elections  under  certain  cir- 
cumstances. If  the  employee  has  requested  reinstatement 
charging  wrongful  dismissal  and  the  request  is  pending  before 
the  proper  authorities,  he  may  vote.  An  employee  whose  guilt 
has  been  determined  and  who  is  requesting  reinstatement  on  a 
leniency  basis  may  not  vote. 

In  the  event  that  any  individual  or  organization  of 
any  craft  or  class  does  not  receive  a majority  of  the  legal 
votes  cast  in  an  election,  or  in  the  event  of  a tie,  the 
Board  may  authorize  a run-off  election  if  a written  request 
is  made  within  ten  days  by  any  individual  or  organization  en- 
titled to  appear  on  the  run-off  ballot.  The  names  of  the  two 
Individuals  or  organizations  receiving  the  largest  number  of 
votes  in  the  previous  election  are  placed  by  the  Board  on  the 
run-off  ballot  and  voting  is  limited  to  these  two  parties. 

The  Board  has  also  ruled  that  it  will  not  begin  the  investi- 
gation of  a new  representation  dispute  within  two  years  of 
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a previous  investigation  and  certification  of  an  authorized 
representative  except  in  "unusual  or  extraordinary  circum- 
stances."^0 

If  a dispute  arises  among  contesting  parties  or  or- 
ganizations as  to  the  employees  eligible  to  vote  in  a given 
election,  the  Board  may,  in  its  own  discretion,  hold  formal 
hearings  to  determine  the  craft  or  class  of  employees  eligible 
to  participate.  If  such  a hearing  is  held,  all  parties,  in- 
cluding the  carrier,  may  appear  and  present  their  views  and 
arguments.  When  the  hearings  are  concluded,  the  Board  con- 
siders the  evidence  that  has  been  submitted  and  makes  a de- 
termination as  to  the  class  or  craft  of  employees  eligible 
to  vote  in  the  election  in  question. ^ 

The  National  Mediation  Board  takes  the  position  that 
all  of  the  substantive  rules  that  it  has  established  in  rela- 
tion to  representation  disputes  are  to  be  "liberally  oonstrued 
to  effectuate  the  purposes  of  provisions  of  the  act."  In 
addition,  the  Board  may  amend  or  rescind  any  rule  that  it  has 

I 

established  if  the  rule  hinders  the  effective  application  of 
the  statute.  Any  Interested  person  who  desires  that  a new 
rule  be  issued  or  that  an  existing  rule  be  amended  or  rescinded 
may  petition  the  Board  for  such  action.  If  suoh  a petition 
is  filed,  the  Board  may  hold  hearings  or  consider  the  request 

10Ibld. . pp.  29-31. 

UIbld..  pp.  28-29. 
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in  other  ways.  If  the  petition  Is  denied  in  whole  or  in 
part,  notice  Is  given  of  the  denial  together  with  an  explana- 

1 O 

tory  statement  as  to  the  basis  of  the  denial. 

In  addition  to  the  substantive  rules  which  the  Board 
has  established  to  aid  it  in  representation  disputes,  the 
Board  has  developed  a group  of  guiding  polioies  as  a result 
of  certain  problems  which  have  been  encountered.  One  of 
the  problems  whioh  has  recurred  repeatedly  is  whether  a 
majority  of  the  employees  eligible  to  vote  is  necessary  for 
the  selection  of  a representative  or  whether  a majority  of 
the  votes  actually  cast  is  sufficient  for  a valid  election. 
Early  in  its  history,  the  Board  ruled  that  a representative 
could  not  be  certified  unless  he  received  a majority  vote 
from  all  those  eligible  to  vote  rather  than  a majority  of 
the  votes  oast.  However,  if  the  parties  to  the  dispute 
agreed  that  they  would  be  bound  by  a majority  of  the  votes 
cast,  the  Board  was  willing  to  make  a certification  on  this 
oasis.  This  policy  was  challenged  in  the  courts  and  on  the 
basis  of  the  court  ruling,  the  Board  adopted  the  policy  of 
requiring  a majority  of  the  votes  actually  cast  for  the  cer- 
tification  of  a representative.  This  change  in  policy  has 
been  challenged  several  times  in  oourt  oases  and  each  time 
the  Board  has  been  upheld.  In  1947,  the  Board  obtained  a 

12Ibid.,  p.  31. 

13300  U.  S.  515. 
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ruling  from  the  Attorney  General  in  reviewing  its  polioy 

14 

on  this  question  in  whioh  it  was  stated: 

The  National  Mediation  Board  has  the  power  to 
oertify  a representative  which  receives  a majority 
of  the  votes  oast  at  an  election  despite  the  fact 
that  less  than  a majority  of  those  eligible  to  vote 
participated  in  the  election.  While  the  National 
Mediation  Board  has  this  power,  it  need  not  exer- 
cise it  automatically  upon  finding  that  a majority 
of  those  who  participated  were  in  favor  of  a par- 
ticular representative.  In  the  exercise  of  its 
discretion  in  these  matters,  the  Board  may,  for 
example,  find  it  advisable  to  limit  the  applica- 
tion of  the  principle  to  cases  in  which  the  par- 
ticipation In  the  election  is  sufficiently  sub- 
stantial and  representative  to  warrant  the 
assumption  that  those  who  do  not  participate 
assent  to  the  expressed  will  of  the  majority  of 
those  voting. 

This  opinion  has  now  been  generally  accepted. 

Another  problem  which  has  confronted  the  National 
Mediation  Board  is  the  determination  of  the  particular  occu- 
pations to  be  included  within  a class  or  craft  in  a representa- 
tion election.  The  Railway  Labor  Act  does  not  define  a "craft 

A 

or  class"  and  the  Board  has  developed  certain  policies  to  be 
followed  when  faced  with  such  a question.  In  general,  the 
Board  has  given  a great  deal  of  weight  to  the  previous  prac- 
tices of  the  employees  in  grouping  themselves  for  bargaining 
purposes.  Other  factors  whioh  the  Board  takes  into  consider- 
ation are  the  duties,  functions,  and  responsibilities  of  the 
employee;  the  nature  of  their  work  and  Its  relationship  to 


14 


p.  15 
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other  work;  and  the  effectiveness  of  past  collective-bargain- 
ing arrangements.  The  Board  has  frequently  been  confronted 
with  pressure  to  split  groups  of  employees  into  more  and 
smaller  groups,  each  group  maintaining  that  it  was  a separate 
class  or  craft.  The  Board  feels  that  such  tendencies  threaten 
the  basic  purposes  of  the  Railway  Labor  Act  and  that  such  sub- 
divisions interfere  with  the  efficiency  of  oarrier  operations. 
It  has  adopted  the  policy,  therefore,  of  avoiding  the  unneces- 
sary division  of  oraft  or  classes  and  has  followed  the  prac- 
tice of  maintaining  the  customary  groups  of  employees,  if  at 
all  possible.  This  polioy  has  been  closely  adhered  to  when 
a division  of  a craft  or  class  was  proposed  on  the  basis  of 
race  or  color.  The  Board  has  insisted  that  all  employees  in 
a single  craft  or  class,  regardless  of  race,  color,  or  creed, 
must  be  given  the  opportunity  to  vote  for  those  who  will 

H 

represent  the  entire  group. 

The  question  as  to  who  is  an  employee  and,  therefore, 
eligible  to  vote  in  a representation  election  has  been  a 
source  of  difficulty.  For  example.  Is  a person  who  has  been 
temporarily  laid  off  or  furloughed  eligible  to  vote?  In  these 
cases,  the  Board  has  ruled  that  such  a person  is  an  employee 
if  he  remains  on  the  seniority  roster  and  Is  likely  to  be 

15 

Ibid . , pp.  17-18.  The  decisions  of  the  Board  through 
June,  1948,  are  found  in  Determinations  of  Craft  or  Class  of 
the  National  Mediation  Board,  July  1,  1934  - June  50,  1948 
(Washington:  Government  Printing  Office,  1948). 
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called  back  to  work  within  a short  period  of  time  or  if 
normally  he  was  laid  off  and  reinstated  with  seasonal  fluc- 
tuations of  business.  If  the  person  was  furloughed  for  such 

a period  of  time  that  his  name  was  removed  from  the  seniority 

16 

roster,  the  Board  has  held  that  he  is  not  eligible  to  vote. 

Another  policy  of  the  Board  has  been  established  in 
relation  to  a change  in  representation  of  a group  of  employees. 
It  has  been  argued  that  an  agreement  executed  by  a representa- 
tive is  no  longer  effective  after  a new  representative  has 
been  selected  by  the  employees.  In  such  a case,  the  Board 
has  taken  the  position  that  the  existing  agreement  is  not 
altered  or  changed  by  a change  in  representatives.  If  It  is 
desired  to  change  the  agreement,  the  new  representatives  must 

give  proper  notice  as  to  the  desired  change  and  comply  with 

17 

all  of  the  other  provisions  of  the  statute. 

During  the  18  year  period  in  whioh  the  National  Medi- 
ation Board  has  been  in  operation,  2,552  representation  dis- 
putes have  been  considered.  These  disputes  have  Involved  3,531 
different  crafts  or  classes  and  have  affected  more  than  987,000 

lO 

employees.  The  disposition  of  representation  disputes  has 

16Ibid.,  pp.  18-19. 

17Ibid.,  p.  19. 
lfi 

Eighteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 
ment Board  for  the  fiscal  Year  Ended  June  30,  1952  (Washing- 
ton: Government  Printing  Office,  1953),  p.  30. 
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constituted  no  small  part  of  the  total  burden  of  the  National 
Mediation  Board. 

The  Interpretation  of  Agreements 
Reached  Through  Mediation 

Under  Section  5 of  the  Act,  the  National  Mediation 
Board  has  the  duty  of  interpreting  the  meaning  or  the  applica- 
tion of  any  agreement  reached  through  its  efforts.  If  such  a 
dispute  arises,  the  Board’s  interpretation  of  the  agreement 
may  be  obtained  by  a letter  of  request  from  either  party  sub- 
ject to  the  agreement  and  the  interpretation  must  be  rendered 
within  thirty  days.  As  previously  explained.  In  order  to  avoid 
Infringing  upon  the  jurisdiction  of  the  National  Railroad  Ad- 
justment Board,  the  Mediation  Board  has  held  that  this  require- 
ment refers  only  to  the  meaning  of  the  specific  terms  of  the 
agreement  and  that  it  is  not  authorized  or  required  to  inter- 
pret or  apply  the  agreement  to  the  day-to-day  problems  of  the 
parties.  This  position  has  been  maintained  even  though  in 
many  Instances  the  Board  has  assisted  in  the  negotiation  of 
new  working  agreements  or  completely  revised  existing  agree- 
ments. Throughout  the  history  of  the  Board,  it  has  been  re- 

19 

quested  to  render  Interpretations  in  only  22  such  cases. 

Most  of  these  requests  were  made  during  the  early  life  of  the 
Board.20 

19 

Fifteen  Years  Under  the  Railway  Labor  Act,  Amended, 

p.  63. 

20Ibid.,  p.  20. 
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The  Creation  of  Boards  of  Arbitration 

In  the  event  that  the  National  Mediation  Board  finds 
that  it  is  unsuccessful  in  its  efforts  to  mediate  a dispute, 
it  is  required  by  the  Act  to  endeavor  to  induce  the  parties 
to  submit  the  controversy  to  arbitration.  If  arbitration  is 
refused  by  either  party  or  both  parties,  the  Board  must  noti- 
fy them  that  its  mediatory  efforts  have  failed  and  for  thirty 
days  following  the  notification  no  change  may  be  made  by 
either  party  in  the  rates  of  pay,  rules,  working  conditions, 
or  the  established  practices  in  effect  prior  to  the  date  when 
the  dispute  developed.  During  this  period,  the  parties  may 
agree  to  arbitrate  or  an  emergency  board  may  be  appointed 
under  the  provisions  of  Section  10  of  the  Act.  If  the  par- 
ties agree  to  arbitration, such  an  agreement  must  be  executed 
by  the  parties  in  accordance  with  the  detailed  requirements 
of  the  statute.  The  National  Mediation  Board  has  the  respon- 
sibility of  appointing  the  arbitrator  or  arbitrators  required 
by  the  agreement  in  the  event  that  the  representatives  of  the 
carrier  and  of  the  labor  organization  on  the  arbitration 
board  cannot  agree  upon  the  remaining  member  or  members  of  the 
board . 

The  award  of  an  arbitration  board  provides  a definite 
and  legally  enforceable  decision  in  relation  to  the  matters 
under  dispute.  When  the  award  is  made,  it  must  be  filed  in 
the  clerk’s  office  of  the  district  court  named  in  the 
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arbitration  agreement.  If  it  is  not  lmpeaohed  within  ten 
days  from  the  date  when  the  award  is  filed,  the  court  enters 
judgement  upon  the  award  which  then  becomes  final  and  binding 
upon  the  parties.  The  award  may  be  attacked  only  upon  the 
grounds  that  it  does  not  conform  to  the  substantive  require- 
ments of  the  Act,  that  the  arbitration  proceedings  did  not 
conform  with  the  Act,  that  the  award  was  not  confined  to  the 
questions  under  consideration  in  the  agreement  to  arbitrate, 
or  that  a member  of  the  board  of  arbitration  was  guilty  of 
fraud  or  corruption  in  rendering  the  award. 

Even  though  the  Aot  does  not  require  the  parties  to 
agree  to  submit  their  differences  to  arbitration,  the  National 
Mediation  Board,  in  urging  arbitration,  emphasizes  the  spirit 
and  the  Intent  of  the  law  to  settle  disputes  by  peaceful  means. 
The  efforts  of  the  National  Mediation  Board  to  induce  the  par- 
ties to  arbitrate  have  not  been  very  successful.  Apparently, 
when  the  parties  have  been  confronted  with  the  alternatives 
of  submitting  their  differences  to  arbitration  or  settling 
them  on  a basis  of  economic  strength,  they  have  generally  con- 
tinued with  direct  negotiations  and  eventually  the  dispute  has 
been  settled.  Such  action,  of  course,  is  to  be  approved,  but 
in  more  recent  years  some  disputes  which  might  have  been 
resolved  by  boards  of  arbitration  have  eventually  developed 
into  strikes  or  labor  emergencies  with  serious  consequences. 
This  has  been  true,  even  though  the  arbitration  machinery 
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created  by  the  Act  has  been  used  much  more  extensively  in 
recent  years# 

During  the  entire  life  of  the  National  Mediation 
Board  only  165  agreements  to  arbitrate  have  resulted  in  awards, 
155  of  them  sinoe  1940.  Since  1944,  an  average  of  16  disputes 
eaoh  year  have  been  submitted  to  arbItratlon--a  very  small 
number  of  cases  when  compared  with  the  total  number  of  dis- 
putes coming  before  the  National  Mediation  Board  during  this 
period.  In  its  Sixth  Annual  Report,  the  Board  analysed  the 
results  of  its  arbitration  efforts  through  June  30,  1940,  and 
found  that  out  of  77  oases  in  which  arbitration  had  been  urged, 
only  10  oases  were  ultimately  settled  by  arbitration  awards. 

In  58  of  these  disputes  the  employees  were  willing  to  submit 
the  issues  to  arbitration  while  the  carriers  accepted  arbitra- 
tion in  only  29  oases.  The  carriers  refused  arbitration  in 
48  disputes  and  the  employees  refused  in  16  cases.  Both  the 
carriers  and  the  employees  were  willing  to  accept  arbitration 
in  only  21  cases  and  in  11  disputes  the  acceptance  was  re- 
considered and  the  disputes  later  resolved  either  by  direct 
negotiation  or  further  mediation.  Thus,  in  only  10  oases 

21 

were  arbitration  boards  selected  and  awards  ultimately  made. 

^^Slxth  Annual  Report  of  the  National  Mediation  Board 
Including  the  Report  of  the  National  Railroad  Adjustment  Board 
for  the  Fiscal  Year  Ended  June  30,  1940  (Washington:  Govern- 

ment Printing  Office,  1940),  p."&6.  TEis  is  the  only  analysis 
that  the  Board  has  published  in  relation  to  its  arbitration 
efforts  but  it  may  be  assumed  that  subsequent  experience  has 
been  similar. 
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The  Creation  of  Emergency  Boards 

In  the  event  that  the  National  Mediation  Board  is  un- 
successful in  mediating  a dispute  and  arbitration  is  refused 
by  either  or  both  parties  to  the  controversy.  Section  10  of 
the  Act  requires  that  the  Mediation  Board  shall  notify  the 
President  if,  in  the  judgement  of  the  Board,  the  dispute 
threatens  "substantially  to  interrupt  interstate  oommeroe  to 
a degree  suoh  as  to  deprive  any  section  of  the  country  of 
essential  transportation  service."  Upon  receiving  notifica- 
tion, the  President  may,  at  his  discretion,  create  an  emer- 
gency board  to  investigate  and  report  upon  the  dispute.  Such 
a board  may  have  any  number  of  members  but  no  member  of  the 
board  may  have  any  interest  of  any  kind  in  an  organization 
of  employees  or  a oarrier.  A separate  board  is  oreated  for 
each  dispute  and  the  report  of  the  board  must  be  submitted 
within  thirty  days  of  the  date  of  its  creation.  Neither  of 
the  parties  to  the  dispute  may  make  any  changes  in  the  con- 
ditions from  which  the  dispute  arose,  except  by  mutual  agree- 
ment, for  a period  of  thirty  days  following  the  submission 
of  the  emergency  board  report  to  the  President. 

The  findings  of  suoh  an  emergency  board  are  not  bind- 
ing upon  the  parties  to  the  dispute,  but  it  was  the  hope  of 
Congress  that  the  investigation  of  the  dispute  by  the  board,  • 
with  the  attendant  publicity  given  the  investigation  and  the 
boards  findings,  would  mobilize  public  opinion  and  bring 
pressure  upon  the  parties  to  settle  the  dispute. 
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In  general,  the  National  Mediation  Board  has  exer- 
cised its  authority  under  this  section  very  sparingly.  As 
a matter  of  policy,  the  Mediation  Board  has  not  notified  the 
President  of  a developing  dispute  which  threatened  to  inter- 
rupt interstate  commerce  until  the  labor  organizations  have 
taken  a strike  vote  and  the  strike  date  has  been  announced. 
In  some  cases,  mediation  efforts  were  continued  until  it  was 
oertain  that  every  possibility  of  mediation  or  conciliation 
had  been  exhausted,  even  though  a strike  date  had  been  set. 
As  a result,  emergency  boards  were  appointed  only  as  a last 
resort  and,  in  general,  the  findings  of  such  boards  were  ac- 
cepted by  both  labor  and  management.  Through  June  30,  1942, 
only  twelve  emergency  boards  had  been  appointed  under  the 
provisions  of  the  Act. 

From  that  date  through  June  30,  1952,  140  emergency 
boards  have  been  oreated,  a total  of  152  during  the  entire 
life  of  the  National  Mediation  Board.  This  marked  increase 
in  the  utilization  of  the  final  step  in  the  handling  of  dis- 
putes under  the  Railway  Labor  Act  occurred  for  a variety  of 
reasons  which  will  be  discussed. 

In  response  to  a no-strike  pledge  given  by  virtually 
all  of  the  railway  labor  organizations,  the  President  of  the 
United  States,  on  May  22,  1942,  issued  Executive  Order  No. 
9172,  which  substantially  changed  the  methods  and  policies 
which  had  been  followed  in  the  creation  of  emergency  boards. 
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A portion  of  the  Executive  Order  reeds  as  follows: 

Whereas,  the  national  interest  demands  that  for 
the  effective  prosecution  of  the  war  there  shall  be 
no  strike  votes  taken,  or  dates  fixed  for  the  begin- 
ning of  strikes,  or  strikes,  lock-outs,  embargoes 
put  into  effect,  which  would  affect  the  transporta- 
tion industry  covered  by  the  Railway  Labor  Act. 

Now,  therefore,  by  virtue  of  the  authority 
vested  in  me  by  the  Constitution  and  the  Statutes 
of  the  United  States,  and  in  order  to  adjust  the 
policies  and  procedures  under  the  said  Act  to  the 
requirements  of  the  war  emergency,  it  is  hereby 
ordered  as  follows: 

1.  There  is  hereby  created,  for  the  duration 
of  the  war  and  six  months  thereafter,  a National 
Railway  Labor  Panel  of  nine  members,  hereinafter 
referred  to  as  the  Panel,  to  be  appointed  by  the 
President,  and  to  be  qualified  as  to  membership 
thereon  in  the  same  manner  as  provided  in  Section 
10  of  the  Railway  Labor  Act  for  membership  on 
emergency  boards.  The  President  shall  designate 

a chairman  from  the  members  of  the  Panel  and  shall 
fill  vacancies  thereon  as  they  may  oocur.  The 
Chairman  of  the  Panel  shall  receive  such  compensa- 
tion, together  with  necessary  traveling  expenses, 
as  the  President  may  prescribe.  The  members  of 
the  Panel  shall  reoeive  necessary  travel  expenses 
and  subsistence  expenses  .... 

2.  Whenever  a dispute  between  a oarrler  or 
carriers  and  its  or  their  employees  concerning 
changes  in  rates  of  pay,  rules,  or  working  condi- 
tions, or  whenever  any  other  dispute  not  referable 
to  the  National  Railroad  Adjustment  Board,  is  not 
adjusted  or  settled  ...  the  duly  designated  and 
authorized  representatives  of  the  employees  in- 
volved in  such  dispute  may,  prior  to  notice  by 
the  National  Mediation  Board  to  the  President  of 

a threatened  interruption  to  commerce,  notify  the 
Chairman  of  the  Panel  of  the  failure  of  the  par- 
ties to  adjust  the  dispute  and  of  their  desire 
to  avoid  the  taking  of  a strike  vote  and  the 
setting  of  a strike  date.  If,  in  the  Judgement 
of  the  Chairman  of  the  Panel,  the  dispute  is  such 


22 

Eighth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 
ment Board  for  the  Fiscal  Year  Ended  June  30,  1942  (Washing- 
ton: Government  Printing  Office,  194&},'p.  98. 
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that  If  unadjusted,  even  in  the  absence  of  a strike 
vote,  it  may  interfere  with  the  prosecution  of  the 
war,  he  may  thereupon  seleot  three  members  of  the 
Panel  to  serve  as  an  emergency  board  to  investigate 
such  dispute  and  to  report  thereon  to  the  President. 
Subject  to  the  provisions  of  Section  10,  suoh  board 
shall  have  exclusive  and  final  jurisdiction  of  the 
dispute  and  shall  make  every  reasonable  effort  to 
settle  suoh  dispute. 

This  Executive  Order  had  two  principal  effects.  If 
the  labor  organizations  carried  a dispute  to  the  Chairman  of 
the  National  Railway  Labor  Panel,  it  completely  removed  the 
National  Mediation  Board  from  any  jurisdiction  over  the  dis- 
pute. Also,  it  was  no  longer  necessary  for  the  membership 
of  a labor  organization  to  vote  to  strike  to  obtain  consider- 
ation of  the  dispute  by  an  emergency  board.  The  executives 
of  the  labor  organizations  could  obtain  the  appointment  of 
an  emergency  board  simply  by  notifying  the  Chairman  of  the 
Panel  of  their  desire  not  to  take  a strike  vote.  If,  in  the 
judgement  of  the  Chairman,  the  dispute  might  hinder  the  war 
effort,  an  emergency  board  was  appointed  to  Investigate  and 
report  on  the  dispute. 

Under  these  provisions,  58  emergency  boards  were  ap- 
pointed between  1942  and  1947.  On  August  11,  1947,  the 
National  Railway  Labor  Panel  was  abolished  by  Executive  Order 
9883  with  the  announcement  that  the  available  procedures 
under  the  Railway  Labor  Aot  appeared  "adequate  for  the 
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handling  and  adjustment  of  such  disputes." 

By  1945,  the  railway  labor  organizations  again  began 
the  practice  of  taking  strike  votes  and  setting  strike  dates 
without  utilizing  the  facilities  of  the  National  Railway  Labor 
Panel.  During  that  year,  15  emergency  boards  were  appointed 
under  the  provisions  of  Section  10  of  the  Act,  following  no- 
tifioatlon  of  the  President  by  the  National  Mediation  Board 
that  a labor  emergency  existed.  From  1945  through  June  30, 
1952,  a total  of  82  emergency  boards  have  been  appointed 
under  the  provisions  of  Section  10.  This  growing  tendency  on 
the  part  of  the  labor  organizations  and  of  the  carriers  to 
exhaust  all  of  the  normal  procedures  of  the  Railway  Labor  Act, 
to  place  their  disputes  before  emergency  boards,  in  many  oases 
to  refuse  to  abide  by  the  findings  of  these  boards,  and  even- 
tually to  rely  upon  economic  strength  or  continued  negotia- 
tions to  resolve  their  difficulties,  has  been  the  source  of 
Increasing  ooncern  to  the  National  Mediation  Board. 

The  Board,  in  its  Fifteenth  Annual  Report,  discussed 
this  situation  and  warned  the  parties  of  the  dangers  of  rely- 
ing upon  government  assistance  for  the  settlement  of  disputes 

o% 

See  the  Fourteenth  Annual  Report  of  the  National 
Mediation  Board  Including  the  Report  of  the  National  Railroad 
Adjustment  Board  for  the  Fiscal  Year  Ended  June  50,  1948 
(Washington:  Government  Printing  Office,  1948),  p.  112,  for 

a copy  of  Executive  Order  9883.  Members  of  the  National  Rail- 
way Labor  Panel  are  listed  in  the  Eleventh  Annual  Report  of 
the  National  Mediation  Board,  pp.  43-44. 
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after  "short-circuiting"  direct  negotiations,  but  the  posi- 
tion of  the  Mediation  Board  was  even  more  forcefully  ex- 
pressed in  its  Sixteenth  Annual  Report.  In  this  report,  the 
24 

Board  stated: 

Probably  the  most  serious  problem  confronting 
this  Board  in  the  handling  of  its  mediation  duties 
under  the  act  is  that  of  the  concerted  or  national 
wage  and  rules  movements  on  the  part  of  the  rail- 
road labor  organizations.  These  movements  are 
oustomarily  participated  in  by  most  of  the  non- 
operating organizations  aoting  as  a unit,  and  the 
operating  organizations  acting  either  individually 
or  in  groups  of  two  or  three.  These  national  move- 
ments have  ooourred  at  fairly  regular  intervals  of 
approximately  2 years  commencing  in  1939.  All  of 
them  have  shown  a pattern  of  similarity,  consist- 
ing of  a uniform  and  national  demand  on  the  in- 
dividual carriers;  a perfunctory  handling  on  both 
sides  at  the  local  level;  the  creation  of  national 
or  regional  carriers 1 conference  committees  to 
meet  the  organizations  on  the  national  level;  a 
breakdown  of  negotiations  at  this  stage;  media- 
tion by  the  members  of  the  National  Mediation  Board; 
inability  to  secure  arbitration  agreement;  and 
finally,  the  setting  of  national  strike  dates  and 
the  consequent  creation  of  emergency  boards  under 
section  10  of  the  act.  In  the  earlier  years,  there 
were  two  settlements  of  national  movements  in  medi- 
ation. Arbitration  was  agreed  to  by  both  sides  in 
one  instance.  In  all  other  cases,  the  disputes 
went  before  emergency  boards. 

As  stated,  mediation  of  these  national  wage 
and  rules  movements  has  in  most  cases  proved  un- 
successful. In  fact,  it  has  become  customary  for 
both  carriers  and  organizations  to  prepare  for  the 
presentation  of  their  cases  to  emergency  boards 
while  mediation  is  in  progress. 

While  the  law  does  not  make  it  mandatory  on 
either  party  to  accept  emergency  board  recommendations. 


^Sixteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 
ment Board  for  the  Fiscal  Year  Ended  June  30.  1950  (Washing- 
ton: Government  Printing  Office,  1950),  p.  33. 
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It  most  certainly  is  the  spirit  and  intent  of  the 
act  that  the  mobilization  of  public  opinion  behind 
such  recommendations  will  induce  the  parties  to 
make  them  effective  instruments  of  subsequent  ne- 
gotiations without  carrying  the  controversy  to 
further  stages,  possibly  resulting  in  actual  work 
stoppage,  which  the  entire  machinery  of  the  act  is 
designed  to  prevent. 

The  Board  feels  that  it  is  its  duty  to  continue 
to  emphasize  the  necessity  for  stricter  compliance 
with  the  obligation  laid  upon  both  parties  to  a 
controversy  by  the  law  to  exert  every  reasonable 
effort  to  make  and  maintain  agreements  concerning 
rates  of  pay,  rules,  and  working  conditions.  We 
continue  to  be  confronted  with  situations  where 
an  organization  will  make  request  upon  a oarrier 
for  a complete  revision  of  a working  agreement, 
involving  changes  in  a great  many  rules.  Quite 
often  the  carrier  will  also  make  counter-proposals 
for  many  rules  changes.  In  many  instances,  the 
direct  negotiations  between  the  parties  fail  to 
bring  about  settlement  of  a great  many  of  the 
proposed  rules  changes  and,  as  a consequence, 
mediation  services  are  invoked  on  praotioally 
complete  revisions  of  working  agreements.  It 
then  becomes  necessary  for  the  parties  to  sit  down 
and  really  negotiate,  with  the  assistance  of  the 
mediator,  upon  a large  number  of  items  which  should 
normally  be  settled  in  direot  conferences  prior  to 
mediation.  Such  situations  often  require  the  ser- 
vices of  a mediator  for  months. 

Most  certainly,  when  the  Railway  Labor  Act  was 
passed  in  1926,  it  was  the  feeling  and  intent  of 
pH  concerned  that  section  10,  under  which  emer- 
gency boards  are  created  by  the  President,  would 
be  used  only  in  major  disputes  which  actually 
threatened  an  interruption  in  interstate  commerce. 
It  was  contemplated  that  lesser  disputes,  includ- 
ing revisions  of  working  agreements,  would  be 
settled  through  the  process  of  genuine  collec- 
tive bargaining,  with  the  residue  of  unsettled 
issues  left  to  be  adjusted  through  the  process 
of  mediation  and  arbitration.  Since  the  recom- 
mendations of  emergency  boards  are  not  final  and 
binding  on  either  party,  we  find  here  a situation 
similar  to  the  experience  in  recent  years  with 
emergency  board  recommendations  on  the  national 
wage  and  rules  cases.  The  recommendations  become 
the  basis  for  further  bargaining  between  the  par- 
ties as  to  their  application.  We  cannot  too 
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strongly  stress  the  need  for  a return  to  the  prac- 
tice of  honest  and  sincere  collective  bargaining 
between  the  parties  and  the  reduction  of  issues 
between  them  to  a minimum  before  either  side  seeks 
mediation  services,  and  the  functioning  of  subse- 
quent adjustment  procedures  under  the  act. 

The  experiences  of  the  National  Mediation  Board  dur- 
ing 1951,  in  attempting  to  mediate  those  disputes  originating 
as  national  wage  or  rule  movements  and  being  forced  eventu- 
ally to  recommend  the  appointment  of  emergency  boards  whose 
findings  were  not  aocepted  by  the  parties,  caused  the  Board 
to  state 

As  noted  in  the  sixteenth  annual  report  of  this 
Board,  for  a good  many  years  it  has  not  been  pos- 
sible to  settle  disputes  handled  as  concerted  move- 
ments in  mediation.  The  initial  handling  of  move- 
ments of  this  character  involving  wage  and  rule 
changes  has  become  rather  perfunctory  on  the  in- 
dividual properties.  All  concerned  anticipate  the 
formation  of  regional  conference  committees  by  the 
oarriers,  a period  of  time  spent  in  mediation  ef- 
forts by  the  Board  members,  a proffer  of  arbitra- 
tion which  is  rejected  by  one  side  or  the  other, 
and  referral  of  the  dispute  to  an  emergency  board, 
after  the  taking  of  a strike  vote 'among  the  em- 
ployees concerned.  Until  the  wage  movements  of 
1941,  the  recommendations  of  emergency  boards  were 
commonly  accepted  by  both  sides.  After  the  ex- 
periences of  that  year,  the  pattern  changed,  and 
it  has  become  customary  to  reject,  rather  than 
accept,  the  recommendations  of  emergency  boards 
set  up  to  handle  national  wage  and  rules  move- 
ments. The  outstanding  exception  was  the  accept- 
ance of  the  recommendations  of  the  board  on  the 
40-hour  week  for  nonoperating  rail  employees, 
made  in  1948.  In  practically  every  other  instance 
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Seventeenth  Annual  Report  of  the  National  Media- 
tion Board  Including  the  Report  of  the  National  Railroad  Ad- 
justment Board  for  the  fiscal  fear  Ended  June  30,  1951 
(Washingtons  Government  Printing  Office,  1952),  p. 
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of  this  nature  sinoe  1941,  emergency  board  recommenda- 
tions have  served  as  a base  to  be  used  for  securing 
further  wage  and  rule  concessions  in  a final  settle- 
ment, usually  made  under  Executive  auspices.  This 
practice  during  recent  years  has  resulted  in  the 
impasse  confronting  the  rail  carriers  and  the  oper- 
ating brotherhoods  at  the  close  of  fiscal  year  1951. 

The  present  situation,  if  it  continues,  can  re- 
sult only  in  a complete  breakdown  of  the  machinery 
for  the  settlement  of  wage  and  rules  disputes  .... 
Already  some  quarters  are  urging  compulsory  arbitra- 
tion through  making  the  recommendations  of  the  emer- 
gency boards  a mandatory  settlement.  What  is  really 
needed  is  a renewal  of  faith  on  the  part  of  both 
management  and  labor  in  the  efficacy  of  direct 
negotiations  and  the  mediatory  process  in  bringing 
about  the  settlement  of  the  so-oalled  national 
disputes  or  concerted  movements. 

The  situation  which  caused  the  National  Mediation  Board 
such  grave  concern  during  1951  did  not  improve  during  1952. 
During  the  year,  six  emergency  boards  were  created  by  Execu- 
tive order  under  the  provisions  of  Section  10.  Three  of  the 
six  emergency  boards  established  were  created  to  consider 
disputes  which  were  national  in  character.  In  only  one  of  the 
six  disputes  were  the  issues  settled  on  the  basis  of  the  emer- 
gency board  recommendations.  In  the  other  five  oases,  the 

findings  of  the  emergency  boards  were  used  merely  as  the  basis 

26 

for  further  negotiations  or  mediation  efforts. 


The  Development  of  Concerted  Movements 
It  seems  clear  that  the  settlement  of  labor-manage- 
ment controversies  in  the  railroad  industry  has  been  greatly 
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Eighteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  fteport  of  the  National  Railroad  Adjust- 
ment Board  for  the  Fiscal  Year  Ended  June  30 . 1952  (Washing- 
ton: Government  Printing  Office,  1953),  p.  24. 
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complicated  by  the  development  of  concerted  movements  in 
which  several  labor  organizations  will  make  demands  on  the 
carriers  all  over  the  country  or  in  major  regions  of  the 
country.  The  negotiation  of  disputes  on  a regional  or  nation- 
wide basis  may  be  traced  back  to  1902,  though  organizational 
efforts  in  the  railroad  industry  date  back  some  twenty  or 
twenty-five  years  prior  to  that  time.  The  four  great  "brother 
hoods"  (engineers,  conductors,  firemen,  and  trainmen)  had 
achieved  effective  organization  between  1880  and  1893.  The 
Switchmen's  Union  of  North  America  was  organized  in  1894. 

Much  of  the  early  growth  of  railroad  unions  occurred 
in  the  West  and  Southwest,  and  it  is  not  surprising  that  the 
first  concerted  movement  developed  in  this  area.  In  1902  the 
conductors ' organization  in  the  West  conceived  the  idea  of 
presenting  simultaneous  demands  to  all  of  the  railroads  oper- 
ating in  western  territory,  and  a western  labor  association 
was  formed  to  press  these  demands.  This  was  done  because  the 
labor  organizations  had  found  that  the  strongest  argument 
which  they  had  to  overoome  was  the  contention  of  the  indi- 
vidual railroads  that  they  could  not  afford  to  establish  a 
more  favorable  wage  scale  or  grant  other  benefits  because 
of  the  competition  of  other  railroads  which  were  not  sub- 
jected to  the  same  demands.  The  conductors  were  joined  in 
their  demands  by  the  railroad  trainmen.  After  a period  of 
negotiation  with  a committee  representing  the  western 
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railroads,  the  labor  organizations  were  able  to  obtain  wage 
increases  and  other  concessions.  Thus,  the  labor  organiza- 
tions won  the  first  concerted  wage  movement,  and  the  pattern 
of  negotiations  established  at  that  time  has  been  generally 
adhered  to  since  that  time. 

The  success  of  the  western  conductors  and  trainmen 
in  their  concerted  movement  of  1902  led  them  to  present  new 
demands  to  the  western  carriers  in  1907,  which  were  followed 
by  demands  upon  these  carriers  from  the  firemen  and  engine- 
men  in  1909.  These  disputes  were  settled  by  mediation  and 
arbitration  proceedings  under  the  Erdman  Act.  It  was  not 
until  1910  that  a concerted  movement  was  attempted  in  the 
East,  when  the  conductors  and  trainmen  on  the  eastern  rail- 
roads presented  wage  demands  to  the  carriers,  but  the  rail- 
roads refused  to  consider  them  in  unison  and  eventually  the 
dispute  was  settled  by  the  individual  carriers.  In  1912, 
the  engineers  in  the  East  submitted  certain  wage  demands  to 
the  carriers  which  were  followed  by  demands  from  the  firemen 
during  the  later  part  of  the  year.  These  disputes  were 
settled  by  arbitration  and  since  the  award  given  the  firemen 
tended  to  upset  the  traditional  wage  pattern,  the  conductors 
and  trainmen,  in  1913,  presented  new  requests  for  increases 
in  pay.  This  dispute  was  resolved  by  use  of  the  arbitration 
machinery  created  under  the  Newlands  Act. 

These  early  concerted  movements  demonstrated,  at 
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least  to  the  satisfaction  of  the  railway  labor  organizations, 
the  feasibility  of  regional  or  nation-wide  negotiations  re- 
garding changes  in  wages  and,  more  recently,  rules  and  work- 
ing conditions.  Important  concerted  movements  have  occurred 
periodically  since  that  time.  Wage  increases  were  obtained 
generally  by  railroad  labor  following  the  conclusion  of 
government  operation  and  control  during  World  War  I.  In  1921, 
during  a business  recession,  virtually  all  of  the  railroads 
in  the  country  requested  and  obtained  a wage  reduction  through 
the  facilities  of  the  Railroad  Labor  Board.  This  nation-wide 
wage  reduction  was  followed  by  the  concerted  wage  movements 
of  1924  through  1928  which  resulted  in  the  restoration  of 
previous  wage  scales  and  additional  increases  in  pay  for 
rail  employees  throughout  the  country. 

During  1931,  the  railroads  opened  negotiations  with 

\ 

the  labor  organizations  for  a fifteen  per  cent  reduction  in 
basic  rates  of  pay.  As  a result,  a temporary  emergency  agree- 
ment was  reached  under  which  the  employees  aocepted  a ten  per 
cent  reduction  in  wages  for  a period  of  one  year  without  dis- 
turbing the  base  rates.  This  agreement  was  later  extended  to 
June  30,  1934.  Between  this  date  and  Maroh  31,  1935,  the 
wage  deduction  was  gradually  reduced  until  the  original  rates 
of  pay  in  effect  prior  to  the  agreement  were  restored. 

In  the  spring  of  1937,  the  fourteen  non-operating 
labor  organizations  demanded  an  increase  in  wages  which  was 
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followed  by  a similar  demand  from  the  five  operating 
brotherhoods.  These  wage  disputes  were  handled  separately 
and  following  mediation  by  the  National  Mediation  Board,  the 
non-operating  brotherhoods  received  an  increase  of  five  oents 
an  hour,  effective  August  51,  1937.  The  dispute  with  the 
operating  brotherhoods  was  settled  on  October  1,  1537,  the 
agreement  providing  for  an  Increase  of  44  cents  daily  in  the 
base  pay  rates  of  engine  and  train  service  employees  and  of 
$13.20  in  the  monthly  pay  rates  of  dining  car  stewards  and 
yardmasters . 

These  wage  increases  had  just  been  placed  in  effeot 
when  the  severe  business  recession  during  the  fall  and  winter 
of  1937  began.  The  carriers,  in  April,  1938,  decided  to  re- 
quest their  employees  to  accept  a wage  reduction  of  15  per 

cent  and  formal  notice  of  this  intention  was  given  the  rail- 

27 

way  labor  organizations  on  May  12,  1938.  This  wage  reduc- 
tion controversy  may  be  considered  the  forerunner  of  the  dis- 
putes which  have  developed  since  that  time. 

The  present  wage  and  rule  movements  are  characterized 
by  simultaneous  action  on  the  part  of  either  the  non-operating 
brotherhoods  or  the  operating  organizations,  and  occasionally 
the  two  groups  will  join  to  present  their  demands  to  the 

27 

For  a brief  history  of  railway  wage  disputes,  see 
Railroad  Wages  and  Labor  Relations,  1900-1946,  The  Executive 
Committee  of  the  Bureau  of  Information  of  the  Eastern  Railways 
(New  York:  June,  1947),  pp.  29-134. 
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carriers.  The  railroads  have  reaoted  to  this  situation  by 
forming  associations  which  present  counter  demands  or  re- 
quest wage  reductions  and  changes  in  the  rules  of  the  working 
agreement  on  behalf  of  all  of  the  carriers.  When  negotiations 
are  oarried  out  on  suoh  a broad  scale,  the  carriers  are  repre- 
sented by  regional  committees  known  as  "Conference  Committees" 
authorized  by  the  individual  railroads  through  ora  of  three 
regional  organizations,  the  Association  of  Western  Railways, 
the  Bureau  of  Information  of  the  Eastern  Railways,  and  the 
Bureau  of  Information  of  the  Southeastern  Railways.  These 
bureaus,  in  turn,  are  subjeot  to  the  direction  of  the  Western 
Association  of  Railway  Executives,  the  Eastern  Railroad 
Presidents’  Conference,  and  the  Southeastern  Presidents’  Con- 
ference respectively.  The  railroad  labor  organizations  are 
represented  in  these  negotiations  by  the  chief  executives  of 
the  brotherhoods  which  are  participating  in  the  specific 
movement  and  by  the  Railway  Labor  Executives  Association. 

This  method  of  handling  concerted  regional  or  nation-wide 
movements  is  a direct  outgrowth  of  the  techniques  developed 
in  the  negotiations  of  1902.  Subsequent  negotiations  in  dis- 
putes of  this  type  have  amplified  and  standardized  the  proce- 
dure sketched  above. 


Summary 

Throughout  its  history,  the  National  Mediation  Board 
has  been  successful,  generally  speaking,  in  implementing  the 
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provisions  of  the  Railway  Labor  Act.  The  substantive  rules 
which  the  Board  has  established  to  be  followed  by  the  parties 
in  utilizing  the  provisions  of  the  statute  are  fair  and  rea- 
sonable. Most  of  these  rules  have  never  been  questioned,  but 
in  those  few  cases  in  which  labor  or  management  has  felt  them 
to  be  arbitrary,  the  Board  has  been  upheld  by  the  courts.  The 
guiding  policies  developed  by  the  Board  in  response  to  certain 
troublesome  issues  have  received  very  little  criticism. 

In  mediation  oases,  the  Board  must  be  sustained  in 
its  insistence  that  direot  negotiations  be  exhausted  before 
mediatory  efforts  are  instituted.  If  the  Board  did  not  take 
this  position,  direct  negotiations  would  tend  to  become  a 
preparation  for  mediation  and  the  possible  eventual  appoint- 
ment of  an  emergency  board.  In  addition,  the  Board  has  the 
responsibility  under  the  statute  of  determining  when  its 
mediatory  efforts  have  been  exhausted.  The  labor  organiza- 
tions are  to  be  criticized  for  those  instances  in  which  they 
have  set  strike  dates  or  conducted  work  stoppages  prior  to 
the  conclusion  of  mediation.  It  Is  possible  that  penalties 
should  be  established  for  suoh  violations  of  the  clear  in- 
tent of  the  Aot. 

The  position  taken  by  the  Board  In  reference  to  the 
determination  of  class  or  craft  bargaining  units  must  also 
be  upheld.  The  designation  of  bargaining  units  on  the  basis 
of  past  bargaining  practices  and  the  insistence  of  the  Board 
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that  certification  may  not  be  made  on  the  basis  of  race, 
oolor,  or  creed  has  been  a stabilizing  Influence  in  the  in- 
dustry and  undoubtedly  has  contributed  to  carrier  efficiency. 

The  difficulties  which  have  developed  to  trouble  the 
National  Mediation  Board  have  been  due  largely  to  the  failure 
of  the  parties  to  comply  with  the  spirit  and  the  intent  of 
the  Act.  This  is  indicated  by  their  failure  to  settle  many 
grievance  disputes  through  direct  negotiations,  by  the  in- 
frequent use  of  the  arbitration  machinery  created  by  the 
statute,  and  by  the  increasing  tendency  on  the  part  of  the 
labor  organizations  to  refuse  to  submit  or  to  withdraw  oases 
from  the  Adjustment  Board,  thus  provoking  labor  emergencies. 

In  addition,  there  has  been  a marked  increase  in  the 
dependence  placed  upon  the  oreation  of  emergency  boards  for 
the  settlement  of  both  mediation  and  grievance  disputes,  as 
illustrated  by  the  extensive  use  of  the  services  of  the 
National  Railway  Labor  Panel  during  the  war  years.  For  a 
time,  both  management  and  labor  acoepted  the  findings  of 
these  emergency  boards,  but  gradually  it  became  the  custom 
of  the  parties  to  refuse  to  abide  by  the  decisions  of  the 
emergency  boards  and  to  use  them  as  a basis  for  further  nego- 
tiations or  for  strike  action.  This  has  been  especially  true 
of  the  labor  organizations.  Thus,  there  have  been  a large 
number  of  disputes  in  recent  years  which  have  exhausted  the 
provisions  of  the  Act  without  a settlement  being  reached 
which  was  acceptable  to  both  parties. 
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A detailed  analysis  of  these  disputes  would  he  im- 
practical, but  in  subsequent  chapters  certain  major  disputes 
which  have  not  been  settled  under  the  provisions  of  the  statute, 
and  which,  in  some  oases,  have  ultimately  resulted  in  govern- 
ment seizure  and  operation  of  the  railroads,  will  be  considered. 
These  disputes  indicate  the  major  difficulties  that  have  been 
encountered  and  provide  an  additional  basis  for  evaluating 
the  Railway  Labor  Act. 


CHAPTER  V 


LABOR-MANAGEMENT  CONTROVERSIES,  1938-1942 

The  wage  increases  which  the  railroads  granted  to 
their  employees  in  the  fall  of  1937  proved  to  he  exceedingly 
ill-timed#  Soon  the  carriers  were  caught  in  the  depression 
of  1937-1938  and  their  financial  situation  became  most  em- 
barrassing. The  efforts  of  the  railroads  to  obtain  relief 
from  their  financial  emergency  resulted  in  a famous  labor- 
management  dispute--the  wage  reduction  controversy  of  1938. 

The  Wage  Reduction  Controversy  of  1938 

The  railroads  of  the  United  States,  Including  the  Rail- 
way Express  Agency,  acting  through  the  Carriers'  Joint  Confer- 
ence Committee,  formally  notified  their  employee  labor  organi- 
zations on  May  12,  1938,  of  their  intention  to  reduce  wages 
by  fifteen  per  cent,  effective  July  1,  1938.  This  notioe  of 
intention  was  accompanied  by  a statement  in  which  the  railroads 
explained  their  position,  maintaining  that  increased  operating 
costs  and  decreased  revenues  were  such  that  wthe  ourrent  level 
of  railway  wages  cannot  be  maintained  under  existing  circum- 
stances. Obviously,  the  condition  of  the  railroad  industry  • • • 
and,  the  factors  whioh  must  determine  rates  of  pay,  make  a re- 
duction both  necessary  and  justif led . w'1‘ 

^Traffic  World,  Vol.  LXI,  May  14,  1938,  p.  1124. 
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As  a result,  the  representatives  of  19  railroad  labor 
organizations  met  with  the  Carriers'  Joint  Conference  Committee 
in  Chicago  on  June  28  to  discuss  the  proposed  wage  reduction 
and  to  arrange  additional  conferences  on  the  matter  beginning 
July  20.  Since  the  Brotherhood  of  Railroad  Trainmen  was  not 
a member  of  the  Railway  Labor  Executives  Association,  sepa- 
rate meetings  were  held  with  this  organization.  Negotiations 
were  continued  in  Chicago  during  the  latter  part  of  July,  but, 
since  the  railroad  labor  organizations  continued  to  refuse  to 
consider  a wage  reduction,  the  chairman  of  the  Carriers'  Joint 

Committee  requested  intervention  by  the  National  Mediation 

* 

Board.  Mediation  under  the  auspices  of  the  National  Mediation 

Board  began  on  August  11,  with  all  three  members  of  the  Board 

participating.  The  Mediation  Board  continued  its  efforts  to 

settle  the  dispute,  but,  on  August  31,  Dr.  W.  M.  Leiserson, 

Chairman  of  the  Board,  announced  that  every  possibility  to 

mediate  the  dispute  had  been  exhausted  and  that  arbitration 

had  been  proposed.  The  carriers  accepted  the  offer  of  arbi- 

2 

tration  but  it  was  refused  by  the  labor  organizations. 

In  the  meantime,  the  labor  executives  representing 
the  employees  announced  their  intention  of  conducting  a strike 
vote.  This  vote  was  completed  by  September  25,  and  a large 
majority  of  the  employees  voted  to  strike  rather  than  accept 

^Traffic  World,  Vol.  LXII,  Sept.  3,  1938,  p.  439. 
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the  wage  reduction.  When  the  result  of  the  strike  vote  be- 
came definite,  the  National  Mediation  Board  notified  the 
President  that  a labor  emergency  existed  and  on  September  27 
an  Emergency  Board  was  created  to  investigate  and  report  on 
the  dispute.  This  Board  was  composed  of  Professor  H.  A,  Mlllis 
of  Chicago,  James  M.  Landis  of  the  Harvard  School  of  Law,  and 
Chief  Justice  Walter  P.  Staoy  of  the  Supreme  Court  of  North 
Carolina  who  acted  as  Chairman. 

Extensive  hearings  began  before  the  Board  in  Washing- 
ton, D.  C.  on  September  30,  and  continued  through  October  17 
with  both  labor  and  management  supporting  their  respective 
positions  at  length.  On  Ootober  29,  the  Board  submitted  its 
findings  to  the  President  with  the  recommendation  that  "no 
horizontal  reduction  upon  a national  scale  of  the  wages  of 
railway  labor  should  be  pressed  by  the  carriers  at  this  time." 

During  the  hearings  before  the  Emergency  Board,  the 
carriers  elected  to  emphasize  the  financial  difficulties  of 
the  railroads  and  their  belief  that  the  one  opportunity  avail- 
able to  them,  as  a remedy  for  the  emergency,  was  a reduction 
in  labor  costs.  It  was  pointed  out  that  the  railroads  were 
confronted  by  a diminishing  volume  of  traffic  accompanied  by 
shrinking  net  Income,  and  that  the  average  return  upon  invest- 
ment was  so  low  that  many  railroads  were  In  the  hands  of 

3Ibid.,  p.  637. 
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receivers  or  trustees.  In  addition.  It  was  contended  by  the 
carriers  that  the  "real  earnings"  of  railway  employees  had 
increased  more  than  25  per  cent  during  the  previous  9 years 
and  that  the  wages  of  rail  workers  were  substantially  higher 
than  the  wages  of  workers  in  other  industries.  A wage  reduc- 
tion would  serve  to  bring  rail  wages  to  a level  comparable 
with  those  of  workers  in  other  industries  and,  at  the  same 
time,  the  estimated  saving  of  |250,000,000  annually  would 
greatly  help  the  "desperate  financial  condition"  of  the  rail- 
roads.* 

The  railroad  employee  organizations  did  not  disagree 
with  the  carriers  as  to  the  financial  difficulties  of  the  rail- 
roads, but  there  was  a marked  difference  of  opinion  as  to  the 
reasons  for  the  poor  condition  of  the  railroads  and  as  to  the 
proper  solution  of  these  difficulties.  The  employees  pre- 
sented four  principal  arguments  in  an  effort  to  prove  that 
the  proposed  wage  reduction  was  unjustified.  They  maintained 
that  the  reduction  of  wages  by  15  per  cent  or  even  a smaller 
percentage  was  unwise  and  that  it  failed  to  solve  the  real 
difficulties  of  the  oarriers.  The  difficulty  in  which  the 
railroads  found  themselves  was  due  to  overcapitalization,  a 
heavy  burden  of  fixed  charges,  and  unwise  financial  practices 

A 

For  statements  concerning  the  positions  of  the  par- 
ties, see  Traffic  World,  Vol.  LXII,  Oct.  8,  1938,  pp.  699- 
703;  Oct.  15,  1938,  pp.  755-759;  and  Oct.  22,  1938,  pp.  813- 
818. 


159 


In  the  past  and  it  was  contended  that  the  consequences  of 
this  situation  should  not  be  borne  by  the  employees.  The  em- 
ployees divided  the  railroads  into  three  groups  and  distributed 
the  estimated  saving  from  a wage  reduction  of  15  per  cent  among 
them.  The  figures  presented  Indicated  that  24  per  cent,  or 
$60,000,000,  would  go  to  railroads  in  receivership,  that  19 
per  cent,  or  $48,000,000,  would  go  to  "problem”  railroads  or 
railroads  that  were  financially  weak,  while  56  per  cent  of 
$140,000,000,  would  be  saved  by  railroads  which  could  not  be 
considered  financially  weak.  In  fact,  it  was  alleged  that  36 
per  cent  of  the  total  savings  which  would  result  from  a wage 
reduction  would  be  retained  by  railroads  with  net  income  after 
fixed  charges  for  every  year  from  1929  through  1937. 

The  employees  also  maintained  that  the  Increased  pro- 
ductivity and  responsibility  which  characterized  railroad 
labor  should  be  rewarded  by  increased  wages  rather  than  by 
decreased  wages.  Exhibits  were  submitted  indicating  that  the 
ratio  of  employees  per  mile  of  track  operated,  the  ratio  of 
hours  worked  per  mile  of  track  operated,  and  the  ratio  of 
total  compensation  of  employees  per  mile  of  track  operated 
had  all  steadily  decreased  during  the  past  years  and  that 
this  decrease  was  evidence  of  increased  productivity. 

The  third  argument  advanced  by  the  employees  was  that 
the  proposed  wage  reduction  was  hastily  conceived  and  in 
direct  contradiction  to  the  recent  action  of  the  carriers  in 
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raising  wages.  It  was  maintained  that  a wage  reduction 
would  stimulate  wage  decreases  in  other  industries  with  harm- 
ful effects  throughout  the  eaonomy. 

As  a final  argument,  the  employees  sought  to  prove 
that  the  wage  level  and  wage  trends  in  the  railroad  industry 
were  actually  lower  than  In  other  Industries.  This  assertion 
was  based  upon  exhibits  which  divided  total  compensation  by 
total  hours  worked  to  obtain  average  hourly  earnings.  These 
averages  were  compared  with  average  earnings  from  other. inr 
dustries  and  indicated  that  rail  wages  were  lower  and  did  not 

g 

fluctuate  as  much  as  wages  in  other  industries. 

In  submitting  Its  report  to  the  President,  the  Emer- 
gency Board  emphasized  two  considerations.  First,  it  was 
found  that  the  proposed  horizontal  wage  reduction  to  alleviate 
the  financial  distress  of  some  of  the  railroads  was  "ill 
adapted  to  meet  their  needs."  In  this  connection,  the  Board 
stated:® 


Figures  have  been  given  before  illustrating  the 
distributable  shares  of  groups  of  carriers  in  the 
estimated  $250,000,000  savings  that  the  proposed 
wage  reduction  would  bring  about.  Eight  roads,  it 
will  be  remembered,  which  can  fairly  be  regarded  as 
roads  hardly  entitled  to  consider  themselves  in  aoute 


For  an  excellent  summary  of  the  position  of  the  par- 
ties in  this  dispute,  see  Report  of  the  Emergency  Board  to  the 
President  Appointed  September  27.  1933  Under  Section  16  of  tKe 
Railway  tabor  Act  (Washington:  Government  Printing  Office, 

1938),  pp."  19-37. 

6Ibid.,  p.  49. 
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distress,  would  take  some  36.9  per  cent  of  these 
savings,  while  more  than  half  of  the  $250,000,000 
would  go  to  roads  whose  claim  to  present  acute 
distress  is  not  too  easy  to  sustain.  Weight  might 
attend  the  claim  of  the  carriers  that  railway  labor 
make  some  sacrifice  for  the  benefit  of  the  industry 
as  a whole,  but  little  logic  attends  their  insis- 
tence that  because  road  A is  in  distress,  labor  em- 
ployed by  road  B,  which  can  make  no  such  claim,  should 
give  up  a portion  of  its  wages,  not  to  help  road  A, 
but  to  help  road  B.  The  inequity  of  reducing  wages 
on  a national  scale,  when  t he  railroads  are  operated 
on  a number  of  lesser  scales,  is  obvious.  That  in- 
equity persists  whether  a proposal  for  wage  reduc- 
tion on  a horizontal  scale  be  upon  the  basis  of  15 
per  cent  or  on  a greater  or  lesser  percentage. 

The  second  major  finding  of  the  Board  was  baaed  upon 
a consideration  of  three  faotors--the  general  trend  of  wages 
in  the  railroad  industry  as  compared  to  wage  patterns  in 
other  industries,  the  current  rates  o£  pay  of  railway  employees 
as  compared  to  the  wages  of  other  workers,  and  the  current 
level  of  wages  throughout  the  economy.  The  Board  found  that 
no  evidence  was  submitted  whioh  would  indicate  that  railway 
workers  were  in  a more  favorable  position  than  other  em- 
ployees.  The  Board  concluded  from  these  findings  that  the 
carriers  should  not  carry  out  a horizontal  reduction  of  wages 
upon  a national  scale. 

The  decision  of  the  Emergency  Board  and  its  recommenda- 
tions to  the  President  were  accepted  with  good  graoe  by  the 
carriers.  On  November  4,  1938,  just  five  days  after  the  Board 


7Ibid.,  pp.  51-55. 
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submitted  its  report,  Mr.  J.  J.  Pelley,  President  of  the 
Association  of  American  Railroads,  wired  the  President  that 
the  carriers  had  accepted  and  would  abide  by  the  findings  of 

O 

the  Emergency  Board. 

Minor  Controversies  During  1940  and  1941 

There  were  no  disputes  of  great  consequence  during 
the  remainder  of  1938  and  1939,  but  there  were  several  minor 
disputes  which  resulted  in  short  strikes  during  1940  and  1941. 
In  1940,  the  engine  service  employees  of  the  Monongahela  Con- 
necting Railroad  went  on  strike  when  the  carrier  declined  to 
agree  to  an  operating  rule  which  would  require  an  additional 
man  in  the  operation  of  diesel-electric  switching  locomo- 
tives. The  National  Mediation  Board  was  unsuccessful  in 
mediating  the  dispute  and  the  carrier  refused  to  submit  the 
question  to  arbitration.  The  employees  then  set  a strike 
date,  following  which  the  Mediation  Board  requested  the  re- 
sumption of  negotiations.  However,  as  the  carrier  refused, 
the  threatened  strike  became  effective  April  30,  1940,  and 
terminated  May  8,  1940,  after  an  agreement  was  reached  by  the 
parties  following  direct  negotiations.  In  several  other  in- 
stances, disputes  resulted  in  the  circulation  of  strike  ballots 
by  the  employees,  but  In  eaoh  case  the  Board  was  able  to 


8 

For  the  text  of  the  telegram,  see  Traffic  World. 
Vol.  LXII,  Nov.  12,  1938,  p.  993.  
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resolve  the  dispute  through  mediation. 

During  1941,  one  minor  strike  developed  from  a wage 
dispute  involving  the  train  and  engine  service  employees  of 
the  Macon,  Dublin  and  Savannah  Railway.  The  National  Media- 
tion Board  unsuccessfully  attempted  mediation  and  suggested 
arbitration.  The  carrier  refused  arbitration  and,  following 
additional  mediation  efforts,  the  employees  went  on  strike 
February  27,  1941.  The  strike  was  settled  on  March  3,  as  a 
result  of  an  agreement  reached  by  direct  negotiations.  There 
were  other  disputes  in  which  strike  ballots  were  distributed 
to  the  employees  but  the  Mediation  Board  was  able  to  settle 
these  controversies,  either  through  mediation  or  by  persuad- 
ing the  parties  to  submit  the  dispute  to  arbitration.  In 
four  cases,  the  Board  found  it  necessary  to  recommend  to  the 
President  that  Emergency  Boards  be  created.  In  one  of  these 
cases,  the  parties  accepted  the  findings  of  the  Emergency 
Board.  In  the  other  three  disputes,  the  Emergency  Boards 
were  able  to  persuade  the  parties  to  reach  an  agreement 
through  mediation.^®  In  the  meantime,  a dispute  had  developed 

g 

Sixth  Annual  Report  of  the  National  Mediation  Board 
Including  the  Report  of  the  National,  Railroad  Adjustment  Board 
for  the  Fiscal  fear  Ended  June  30,  1940  (Washington:  Govern- 

ment Printing  Office,  164o)^  pp.  5-6. 

•^Seventh  Annual  Report  of  the  National  Mediation  Board 
Including  tlfae  Reporfcjof  the  National  Railroad  Adjustment  Soard 
for  the  Flsoal  Year  Ended  June  30,  1941  (Washington:  Govern- 

ment Printing  Office,  1941),  pp.  9-1(3. 
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which  involved  virtually  all  of  the  carriers  and  their  em- 
ployees throughout  the  nation.  This  dispute  had  its  origin 
in  May,  1940,  and  was  not  finally  settled  until  December, 

1941. 

The  Wage,  Rules,  and  Vacation  Dispute 
of  1940  - 1941 

On  May  21,  1940,  the  non-operating  organizations  con- 
sisting of  fourteen  individual  labor  unions  presented  a demand 

i 

> 

for  vacations  with  pay  simultaneously  to  all  of  the  oarriers 
in  the  eastern,  southeastern,  and  western  territories.'*'1  Five 
days  after  this  proposal  was  made,  the  western  carriers  pre- 
sented a counter  demand  to  the  organizations  for  a reduction 
in  pay  to  offset  any  cost  increases  incurred  in  the  event 
vacations  with  pay  should  be  granted.  The  eastern  and  south- 
eastern carriers  did  not  join  in  this  counter  proposal. 

The  vacation  with  pay  issue  was  disoussed  in  conferences 
between  the  parties  on  the  individual  properties  and,  since  no 
agreements  were  reached,  the  non-operating  brotherhoods  spread 


^The  so-called  non-operating  organizations  are:  -'Inter- 
national Association  of  Machinists j -International  Brotherhood 
of  Boilermakers,  Iron  Ship  Builders  and  Helpers  of  America; 
International  Brotherhood  of  Blacksmiths,  Drop  Forgers  and 
Helpers;  Sheet  Metal  Workers*  International  Association;  Inter- 
national Brotherhood  of  Electrical  Workers ju Brotherhood  of  Rail- 
way Carmen  of  America; ^International  Brotherhood  of  Firemen, 
Oilers,  Helpers,  Roundhouse  and  Railway  Shop  Laborers ; The  Order 
of  Railroad  Telegraphers ; -Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees; 
Brotherhood  of  Maintenance  of  Way  Employees;  Brotherhood  of 
Railroad  Signalmen  of  Amerioa;  National  Organization  Masters, 
Mates  and  Pilots  of  Amerioa;  National  Marine  Engineers*  Benefi- 
cial Association;  and  the  International  Longshoremen’s  Associa- 
tion. 
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a strike  ballot  among  their  members  on  February  15,  1941. 

The  Rational  Mediation  Board  instituted  mediation  proceedings 
on  March  14,  1941,  and  negotiations  were  continued  until  May  31, 
at  which  time  the  Board  advised  the  parties  that  efforts  at 
mediation  had  been  exhausted  and  arbitration  was  proposed. 

The  arbitration  proposal  was  rejected  by  the  employee  organi- 
zations on  June  16,  1941. 

During  this  time,  all  of  the  major  trunk  line  carriers 
in  eastern  and  western  territory  had  notified  the  five  operat- 
ing brotherhoods  of  proposed  changes  in  the  rules  of  service. 
This  proposal  was  initiated  on  May  26,  1941,  and  on  June  2, 
the  southeastern  carriers  joined  the  eastern  and  western  car- 
riers in  this  demand  on  the  operating  brotherhoods.12  One 
week  later,  the  western  and  southeastern  carriers  proposed 
certain  changes  in  the  non-operating  rules  to  the  fourteen  non- 
operating organizations.  The  eastern  carriers  did  not  join  in 
these  demands. 

The  rules  issue  was  discussed  in  conferences  between 
the  employees  and  the  carriers  from  July  24,  to  July  31,  1941. 
However,  since  the  proposed  changes  were  rejected  by  the  oper- 
ating brotherhoods  on  July  30,  and  by  the  non-operating 

12 

The  so-called  operating  organizations  are*  Brother- 
hood of  Locomotive  Firemen  and  Enginemen;  Order  of  Railway 
Conductors  of  America;  Brotherhood  of  Railroad  Trainmen; 
Switchmen’s  Union  of  North  America;  and  the  Brotherhood  of 
Locomotive  Engineers. 
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organizations  on  July  31,  the  National  Mediation  Board  insti- 
tuted mediation  proceedings  on  the  request  of  the  carriers 
at  that  time. 

In  the  meantime,  on  June  10,  1941,  the  five  operating 
brotherhoods  submitted  a demand  to  the  carriers  that  exist- 
ing basic  daily  wage  rates  be  increased  30  per  cent  with  a 
minimum  increase  of  $1.30  per  day,  to  become  effective  on 
July  10,  1941.  Simultaneously,  the  non-operating  brotherhoods 
submitted  a request  to  the  carriers  for  an  increase  in  wages 
of  30  cents  an  hour,  with  a minimum  hourly  wage  of  70  cents, 
also  to  become  effective  on  July  10.  These  wage  proposals 
were  considered  in  conferences  between  the  parties  from  July 
30,  to  August  5,  1941.  The  carriers  rejected  the  proposed 
wage  increases,  but  mediation  was  not  immediately  instituted 
by  the  National  Mediation  Board. 

Following  this  breakdown  of  negotiations,  each  of  the 
employee  organizations  circulated  a strike  ballot  to  be  com- 
pleted by  September  5,  1941.  The  ballot  for  the  operating 
organizations  listed  the  rules  dispute  and  the  proposed  in- 
crease in  wages  while  the  ballot  for  the  non-operating  em- 
ployees listed  four  issues j vacations  with  pay,  the  counter 
proposal  of  the  western  carriers  for  a reduction  in  pay,  the 
proposed  wage  increases  requested  by  the  labor  organizations, 
and  the  rule  changes  proposed  by  the  western  and  southeastern 
carriers . 
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Early  returns  from  the  strike  ballot  Indicated  that 
the  employees  were  voting  almost  unanimously  to  strike.  On 
August  11,  1941,  the  National  Mediation  Board,  upon  the  request 
of  the  carriers,  began  mediation  proceedings,  including  all  of 
the  issues  and  all  of  the  parties  to  the  various  disputes  in 
a single  proceeding.  Efforts  at  mediation  continued  until 
September  4,  at  whioh  time  the  Board  proposed  that  the  parties 
submit  the  issues  to  arbitration.  Arbitration  was  aooepted 
by  the  carriers,  but  declined  by  each  of  the  employee  groups. 
Five  days  later,  the  operating  brotherhoods  announced  a strike 
to  become  effective  September  15,  16,  and  17,  while  the  non- 
operating brotherhoods  set  a strike  date  for  September  11. 

The  National  Mediation  Board  then  recommended  to  the  President 
that  an  Emergency  Board  be  established  to  consider  the  con- 
troversy, and  the  President  created  the  Board  on  September  10, 
1941. 13 

In  addition  to  the  disputes  between  the  carriers  and 
the  operating  and  non-operating  brotherhoods,  a dispute  had 
developed  between  the  Railway  Express  Agency  and  its  employees 
represented  by  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees;  the  Inter- 
national Association  of  Machinists;  and  the  International 

13 

The  development  of  this  controversy  may  be  traced 
in  Traffic  World.  Vol.  LXV,  January- June,  1940;  Vol.  LXVI, 
July-December,  1940;  Vol.  LXVII,  January-June,  1941;  and 
Vol.  LXVIII,  July-December,  1941, 
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Brotherhood  of  Blacksmiths,  Drop  Forgers  and  Helpers.  These 
organizations,  on  June  10,  submitted  a demand  to  the  Railway 
Express  Agency  for  an  increase  in  wages.  On  the  same  day, 
the  Railway  Express  Agency  served  notice  on  the  three  employee 
organizations  demanding  oertain  changes  in  the  existing  work- 
ing rules  and  a limitation  upon  the  existing  vacation  rule. 

The  National  Mediation  Board  entered  this  dispute  on  July  18, 
and  mediation  proceedings  were  instituted.  Since  this  dis- 
pute was  included  in  the  general  strike  order  of  the  non- 
operating employees,  the  President,  in  his  proclamation  cre- 
ating the  Emergency  Board,  gave  it  jurisdiction  over  this  dis- 
pute even  though  it  was  separately  classified  and  was  not 
directly  connected  with  the  other  major  movements. 

The  Emergency  3oard  created  by  the  President  was  com- 
posed of  five  members;  Chairman  Wayne  L.  Morse  of  Oregon, 
Thomas  R.  Powell  of  Massachusetts,  James  C.  Bonbright  of  New 
York,  Joseph  H.  Willlts  of  New  York,  and  Huston  Thompson  of 
the  District  of  Columbia.  The  Board  met  in  Chicago,  on 
September  15,  and  formal  hearings  began  the  following  day. 
Hearings  were  continued  through  October  22,  and  the  final 
report  of  the  Board  was  submitted  November  5,  after  the  sub- 
mission date  of  the  report  was  extended  twice  with  the  Presi- 
dent’s approval. 

During  the  hearings,  a massive  record  was  accumulated 
totaling  7,130  pages  in  addition  to  436  exhibits.  Witnesses 
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were  heard  and  arguments  were  submitted  by  all  of  the  parties 
to  the  dispute.  A detailed  consideration  of  all  of  the  de- 
mands, facts,  and  arguments  which  were  submitted  to  the  Board 
would  be  impractical,  but  the  position  of  the  parties  may  be 
summarized. 

As  stated  previously,  the  three  principel  Issues  In 
this  national  controversy  were  wages,  certain  changes  in  the 
working  rules  of  both  the  operating  and  non-operating  organi- 
zations, and  vacations  with  pay  for  the  non-operating  employees. 
In  relation  to  wages,  the  operating  employees  demanded  that 
existing  basic  daily  wage  rates  be  increased  30  per  cent  with 
a minimum  daily  increase  of  $1.80.  The  same  percentage  in- 
crease was  also  to  he  applied  to  all  arbitraries,  miscellaneous 
rates,  or  special  allowances,  as  well  as  to  daily  and  monthly 
guarantees.  The  non-operating  employees  demanded  an  increase 
in  wages  of  thirty  cents  per  hour  with  a minimum  hourly  wage 
of  seventy  cents. 

During  the  hearings  before  the  Emergency  Board,  the 
carriers  presented  a counter  proposal  to  these  wage  demands. 

A sliding-scale  ’’emergency  compensation  payment”  was  proposed 
and  was  to  apply  between  November  1,  1941,  and  December  31, 

1942.  This  payment  was  to  be  based  on  a percentage  faotor, 
derived  from  a composite  index  based  on  the  gross  revenue  of 
the  carriers  and  the  cost  of  living.  The  factor  was  to  be 
applied  to  the  basic  wage  rate  with  a maximum  Increase  of  16 
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per  cent  on  weekly  wages  up  to  $30.00.  That  Is,  a maximum 

Increase  of  $4.50  would  be  paid  to  workers  whose  wages  were 

$30.00  or  more  per  week.  The  composite  index  was  to  be  based 

on  a three-month  period  beginning  November  1,  1941,  and  was 

to  be  adjusted  quarterly  if  the  index  moved  five  points  or 

14 

more  from  the  date  of  the  previous  adjustment. 

The  vacation  with  pay  issue  was  confined  to  the  non- 
operating organizations.  These  employees  demanded  that  all 
carriers,  with  the  exception  of  the  Railway  Express  Agency, 
grant  to  all  employees,  upon  the  completion  of  one  year’s 
service,  two  consecutive  calendar  weeks  vacation  with  pay. 

The  rate  of  pay  was  to  be  based  on  eight  times  the  employees 
hourly  rate  for  hourly  employees,  and  if  the  employee  worked 
on  pieoe  work  or  on  a mileage,  daily,  or  monthly  basis,  pay 
was  to  be  at  the  regular  daily  rate  for  the  last  services 
performed.  The  carriers  in  western  territory  submitted  a 
counter  proposal  to  this  demand.  These  carriers  proposed  that 
when  the  cost  of  providing  vacations  with  pay  could  be  ascer- 
tained, a deduction  be  made  from  the  wages  of  the  employees 
which  would  be  sufficient  to  offset  the  additional  cost  in- 
curred by  the  carriers.15 

14 

Report  to  the  President  by  the  Emergency  Board  Ap- 
polnted  September  10.  1941  Under  Section  lo  of  the  ftallway 
Labor  Act  (W ashing ton:  Government  Printing  Office,  1941), 

p.  8. 

15Ibid.,  p.  9. 
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The  rules  issue  did  not  come  before  the  Emergency 
Board,  since  the  operating  brotherhoods  and  the  carriers  had 
agreed  that  their  rules  dispute  would  be  held  in  mediation 
until  the  wage  dispute  could  be  settled.  However,  the  non- 
operating brotherhoods  and  the  carriers  did  not  reach  such  an 
agreement.  The  western  and  southeastern  carriers  proposed, 
briefly,  that  certain  rules  be  revised  so  that  while  craft 
and  class  lines  would  be  retained  and  recognized,  essential 
work  could  be  performed  by  the  employees  without  sacrificing 
efficiency  or  economy.  It  was  also  proposed  that  certain  rules 
be  clarified  to  provide  more  flexibility  in  working  hours,  the 
assignment  of  work,  and  starting  times,  and  that  the  rules 

placing  limitations  upon  the  presentation  and  handling  of 

16 

claims  and  grievances  be  made  uniform.  In  submitting  this 
proposal,  the  carriers  stated  that  they  were  not  requesting 
the  Emergency  Board  to  recommend  the  adoption  of  the  proposed 
rule  changes,  but  rather  were  asking  for  a condemnation  of  the 
existing  rules  with  a recommendation  that  the  rules  issue  be 
submitted  to  arbitration  or  mediation  if  the  issue  could  not 
be  adjusted  by  the  parties. 

The  employee  organizations,  in  presenting  their  posi- 
tion to  the  Emergency  Board,  submitted  a consolidated  record. 

I 

The  non-operating  organizations  presented  their  case  first, 

16 

Ibid.,  p.  10.  The  complete  text  of  the  proposed 
rules  are  found  In  Appendix  C-4,  pp.  102-109,  of  this  docu- 
ment . 
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followed  by  the  operating  organizations,  which  adopted  most 
of  the  testimony  and  many  of  the  exhibits  submitted  by  the 
non-operating  organizations.  The  carriers,  in  turn,  made 
their  presentation,  but  a separate  record  of  defense  was  in- 
troduced by  the  Railway  Express  Agency  and  by  the  so-called 
Short  Lines.  All  of  the  carriers  were  united  in  their  opposi- 
tion to  the  wage  proposals  of  the  two  groups  of  employees  and 
to  the  vacation  proposal  of  the  non-operating  unions.  How- 
ever, an  independent  record  was  introduced  by  the  carriers  in 
western  and  southeastern  territory  in  support  of  their  pro- 
posed rule  changes. 

In  supporting  their  demand  for  wage  increases,  the 
non-operating  organizations  contended  that  the  railroad  in- 
dustry was  "enjoying  a high  level  of  prosperity"  and  could 
afford  to  raise  wages.  It  was  also  argued  that  railroad 
employees  were  entitled  to  an  Increase,  since  wages  had  not 
improved  in  the  railroad  industry  for  many  years;  railroad 
employees  were  highly  skilled  in  comparison  with  other  workers; 
railroad  wages  were  lower  than  in  corresponding  employment; 
railroad  employment  was  irregular;  and  finally,  the  cost  of 
living  was  increasing  rapidly. 

To  a large  extent,  the  position  of  the  operating  or- 
ganizations concerning  the  wage  issue  coincided  with  that  of 
the  non-operating  unions.  In  their  introductory  brief,  the 
operating  organizations  presented  the  following  viewpoints17 

17 


Ibid.,  p.  16 
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The  contention  of  the  operating  employees  that 
their  wages  do  not  fairly  and  adequately  compensate 
them  for  the  servioes  they  render  and  their  conse- 
quent proposal  for  a wage  increase  rest  upon  the 
following  considerations: 

1.  The  kind  and  character  and  characteristics 
of  the  work; 

2.  The  increase  in  the  service  performance  and 
responsibility  of  the  men  since  the  fixation  of  wages 
at  substantially  the  present  level; 

3.  The  increased  service  performance  which  is 
being  demanded,  and  will  be  demanded  of  them  in  the 
emergency  period,  upon  which  we  have  entered,  and 
which  will  undoubtedly  continue  for  many  months  and 
probably  for  many  years; 

4.  The  wages  paid  and  wage  trends  in  other  in- 
dustries ; 

5.  The  rise  in  the  cost  of  living  which  has  al- 
ready ensued  and  the  certainty  of  further  marked 
rises . 

The  non-operating  employees,  in  support  of  their  de- 
mand for  two  weeks  vacation  with  pay,  presented  four  principal 
arguments.  It  was  maintained  that  vacations  are  almost  uni- 
versally recognized  as  desirable  since  they  provide  relief 
from  the  strain  of  work  and  afford  an  opportunity  for  leisure; 
that  there  was  a marked  trend  toward  the  granting  of  vacations 
to  industrial  workers;  that  this  trend  might  be  extended  to 
the  railroad  industry  without  any  great  difficulty;  and  finally, 
that  the  cost  of  providing  vacations  to  railroad  employees 
would  be  insignificant  in  view  of  the  prosperity  of  the  rail- 
road Industry.*9 

The  arguments  of  the  carriers  are  more  difficult  to 
summarize  as  they  consisted  largely  of  denials  or  rebuttals  to 


18 


• m p#  15* 
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the  presentations  of  the  employee  groups.  The  carriers,  in 
general,  maintained  that  the  proposals  of  the  organizations 
were  excessive,  especially  in  view  of  previous  and  prospective 
railroad  earnings.  The  very  poor  earnings  of  the  railroads 
during  the  1930’s  were  emphasized,  and  it  was  maintained  that 
present  earnings  were  necessary  to  offset  past  deficits.  The 
contention  of  the  employees  that  railroad  wages  were  poor  when 
compared  to  wages  in  other  industries  was  attacked,  and  alleged 
increased  worker  productivity  was  explained  by  the  carriers  as 
being  due  to  large  investments  in  railroad  plant  and  increased 
managerial  efficiency. 

With  respect  to  the  request  for  vacations  with  pay, 
the  carriers  conceded  that  vacations  were  desirable,  but  it 
was  contended  that  vacations  should  be  restricted  to  regular 
employees  who  worked  throughout  the  year.  However,  the  car- 
riers urged  that  the  institution  of  vacation  plans  during  the 
national  emergency  would  decrease  railroad  efficiency  and 
hamper  the  defense  effort.  Therefore,  it  was  proposed  that 
the  vacation  proposal  be  postponed  for  the  duration  of  the 

emergency  after  which  a "reasonable  and  workable”  plan  oould 
19 

be  devised. 

The  Emergency  Board,  in  rendering  its  decision,  was 
well  aware  of  the  enormous  problems  with  which  it  had  been 


19 


Ibid.,  pp.  17-21 
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presented  and  the  far-reaching  effects  of  any  recommenda- 
tions that  it  might  make,  as  is  illustrated  by  the  following 
statement  j2<^ 

It  is  impossible  to  make  a satisfactory  decision 
on  wage  policy  ip  a single  industry  under  the  circum- 
stances whioh  confronted  this  Board  ....  However, 
we  have  given  our  most  careful  attention  and  our  best 
effort  to  an  evaluation  of  all  the  varying  considera- 
tions inherent  in  the  task  of  deciding  the  issues  of 
this  oase. 

Although,  as  individuals,  we  are  not  in  full  agree- 
ment with  everything  said  in  our  joint  report,  never- 
theless we  believe  that  such  differences  of  emphasis 
have  been  given  appropriate  offsetting  evaluations  so 
that  in  presenting  the  conclusions  and  recommendations 
here  made  we  are,  as  a Board,  in  unanimous  and  un- 
qualified agreement.  The  unanimity  of  the  Board  is 
all  the  more  remarkable  when  one  considers  the  fact 
that  the  mass  of  record  in  this  case  contains  ample 
statistical  data  and  evidence  which  would  support  a 
variety  of  decisions  on  the  varying  issues. 

The  task  of  the  Board  became  one  of  rendering 
value  judgements  which  discarded  the  extreme  posi- 
tions taken  by  the  parties  on  both  sides  of  the  dis- 
pute. We  endeavored  to  use  the  standards  of  common 
sense  judgement  in  evaluating  the  evidence  and  con- 
tentions submitted  by  the  parties. 

The  Emergency  Board,  In  submitting  its  findings,  made 

21 

five  separate  recommendations.  On  the  wage  issue,  the  Board 

held  that  the  five  operating  brotherhoods  should  be  granted  an 

increase  of  7-1/2  per  cent  over  the  existing  basic  wage  rate 

and  that  the  fourteen  non-operating  brotherhoods  should  receive 

22 

an  Increase  of  nine  cents  an  hour.  These  increases. 


20Ibid.,  pp.  74-75. 

21Ibid.,  pp.  77-81. 

22 

This  addition  represented  an  average  Increase  of 
approximately  13-1/2  per  cent. 
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recommended  as  temporary  additions  to  the  wage  scale  and  not 
as  changes  in  the  basic  rates,  were  to  be  effective  from 
September  1,  1941,  through  December  31,  1942,  unless  extended 
by  mutual  agreement  of  the  parties. 

As  to  the  vacation  issue,  the  Board  recommended  that 
the  non-operating  employees  be  granted  a vacation  of  six  con- 
secutive work  days  with  pay  for  all  who  worked  not  less  than 
sixty  per  cent  of  the  total  work  hours  in  a given  year.  The 
Board  also  recommended  that  the  existing  working  rules  be  re- 
vised by  direct  negotiations  between  the  parties  so  that  there 
would  be  no  conflict  between  the  working  rules  and  the  vaca- 
tion plan  to  be  Instituted. 

In  relation  to  the  rules  dispute  between  the  carriers 

and  the  non-operating  brotherhoods,  the  Board  held  that  the 

controversy  should  be  resubmitted  for  determination  under  the 

machinery  of  the  Railway  Labor  Act.  In  this  connection,  the 
23 

Board  stated* 

It  is  the  Board’s  opinion  that  the  rules  dispute 
is  one  which  lends  itself  to  settlement  by  negotia- 
tion, mediation,  arbitration,  or  hearings  before  a 
Special  Emergency  Board.  It  is  not  one  which  should 
be  settled  by  a test  of  economic  force.  If  a Special 
Emergency  Board  is  appointed  to  hear  the  dispute,  it 
should  have  among  its  members  persons  thoroughly 
versed  in  the  practical  problems  of  railroad  labor 
and  of  railroad  operations. 

The  Board  submitted  separate  findings  with  respect  to 

25Ibid.,  p.  79. 
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the  so-called  Short  Line  railroads  and  the  Railway  Express 
Agency.  The  Board  recommended  that  for  non-operating  employees 
of  the  Short  Line  railroads,  a basic  minimum  hourly  wage  of  40 
cents  be  established.  It  also  recommended  continued  negotia- 
tions between  the  parties  in  order  to  efiect  other  wage  in- 
creases for  the  employees  and  the  appointment  of  another  Emer- 
gency Board  if  direct  negotiations,  mediation,  and  arbitration 
failed.  In  relation  to  the  Railway  Express  Agency,  it  was 
found  that  a basic  minimum  wage  of  45  cents  an  hour  should  be 
established  for  all  employees,  and  that  other  base  wage  rates 
should  remain  unchanged.  In  addition,  an  inorease  of  7-1/2 
cents  per  hour  was  awarded  to  all  employees,  the  inorease  to 
be  a temporary  addition  to  the  base  wage  and  to  apply  from 
September  1,  1941,  through  December  31,  1942. 

Following  the  presentation  of  its  report  and  recommenda- 
tions to  the  President  on  November  5,  1941,  the  Emergency  Board 
adjourned  subjeot  to  recall  by  the  President.  Ahen  the  find- 
ings  of  the  Board  were  made  public  by  the  President,  they  were 
accepted  by  the  carriers,  but  the  employee  organizations  ob- 
jected strenuously  to  the  Board's  recommendations.  The  oper- 
ating brotherhoods  rejected  the  report  on  the  ground  that  the 
wage  increases  suggested  were  temporary  and  did  not  constitute 
increases  in  the  basic  wage  rate.  It  was  also  felt  that  the 
recommended  7-1/2  per  cent  increase  in  wages  was  entirely  too 
low.  Other  objections  were  raised,  but  these  two 
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recommendations  were  probably  the  major  reasons  which  caused 
the  operating  brotherhoods  to  announce  a strike  date  effec- 
tive December  7,  1941.  The  non-operating  brotherhoods  held 
a meeting  shortly  after  the  Board’s  report  was  released,  and 
the  report  was  rejected  by  formal  action.  They  objected  to 
the  report  on  the  ground  that  the  wage  increases  recommended 
were  temporary  and  did  not  affect  the  basic  wage,  and  it  was 
felt  that  the  nine  cent  an  hour  increase  was  entirely  insuf- 
ficient. Other  objections  were  made  to  the  Board's  recommenda- 
tions concerning  vacations  with  pay,  the  wages  of  Short  Line 
railway  employees,  and  those  of  employees  of  the  Railway 

Express  Agency.  However,  the  non-operating  brotherhoods  did 

24 

not  immediately  establish  a strike  date. 

Following  the  rejection  of  the  Emergency  Board's  re- 
port by  both  groups  of  employees,  a series  of  conferences  were 
held  in  Washington  by  the  President  which  were  attended  by 
representatives  of  the  carriers  and  of  the  employees.  As  a 
result  of  these  conferences,  the  President  decided  to  give 
the  parties  to  the  dispute  an  opportunity  to  reargue  the  case 
before  the  Emergency  Board,  and  to  state  their  exceptions  and 
objections  to  the  Board's  findings.  Accordingly,  the  Board 
was  recalled  and  convened  in  Washington  on  November  27,  1941. 

04 

Eighth  Annual  Report  of  the  National  Mediation  Board 
Including  the  Report  of  the  National  Railroad  Adjustment  Board 
for  the  Fiscal  Year  Ended  June  50,  194S  (Washington:  Govern- 

ment Printing  Office,  1942 ),  p.  $8. 
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The  Emergency  Board  then  conferred  with  the  President,  and 
at  the  suggestion  of  the  Board,  the  President  decided  that 
there  were  two  different  methods  by  which  the  dispute  might 
be  resolved.  The  Board  was  authorized  to  hear  a reargument 
of  the  case  and  submit  a supplementary  report  based  upon  the 
complete  record  of  the  dispute  as  submitted  by  the  parties. 

In  addition,  the  Board  was  given  authority  to  offer  its  ser- 
vices as  a mediating  body  and  attempt  to  settle  the  dispute 
by  mediation  following  reargument.25  » 

The  -oard  began  a rehearing  of  the  case  on  November 
28,  and  on  November  29,  at  the  close  of  the  hearings,  the  Chair- 
man of  the  Emergency  Board  offered  the  services  of  the  Board 
as  a mediating  body  by  the  following  statement:26 

Under  instructions  from  the  President,  this  Board 
Is  duty-bound  to  make  a supplementary  report  to  the 
resident  on  Monday,  December  1#  That  report  may  be 
on  the  arguments  or  rearguments  which  the  parties 
have  presented  to  the  Board  yesterday  and  today. 

That  report  may,  however,  under  instructions  from 
the  President  and  with  his  authorization  be  a re- 
port made  upon  mediation. 

Therefore,  this  Board  here  and  now  offers  its 
mediation  services  to  these  parties  and  notifies 
them  that  it  will  be  available  between  now  and 
Monday,  when  it  makes  its  report  to  the  President, 
to  serve  the  parties  in  any  way  it  can  in  media- 
tion, to  the  end  of  attempting  to  reach  a settle- 
ment of  this  dispute. 


n ggPP.l' eme nt arv  Report  to  the  President  by  the  Emer- 

£ency  Board  Appointed  September  10, 1941,  under  Section  10 

|.he  Labojp_Act  (Washington:  Uovernment  Printing 

Office,  1941),  pp.  5-6.  ° 


26 


Ibid.,  p.  7. 
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In  executive  session  following  the  close  of  the  re- 
argument  hearings,  the  parties  to  the  dispute  accepted  the 
Board's  offer  of  mediation,  and  mediation  conferences  were 
held  from  Saturday,  November  29,  through  Monday,  Deoember  1. 

On  Monday  night,  the  Board  called  the  President  and  Informed 
him  that  the  parties  had  settled  their  differences  through 
mediation,  and  that  a national  railway  strike  had  been  averted. 

In  its  supplementary  report,  the  Emergency  Board 

pointed  out  that  it  had  not  been  "moved  by  anything  which  was 

said  during  reargument  hearing  to  modify  in  any  material  way 

the  major  recommendations"  which  had  been  submitted  in  its 

previous  report.  Accordingly,  at  the  end  of  the  second  day 

of  hearings,  the  Board  offered  its  services  as  a board  of 
07 

mediation.  Thus,  the  final  agreement  reached  by  the  par- 
ties was  a result  of  mediation  even  though  negotiations  began 
upon  the  foundation  set  forth  in  the  first  report  of  the 
Board. 

In  the  final  settlement,  it  was  agreed  by  the  parties 
that  all  wage  increases  granted  were  Increases  in  basic  rates 
of  pay  and  were  not  temporary.  This  agreement  was  reached  on 
the  condition  that  the  railway  labor  organizations  would  not 
present  demands  for  rule  changes  during  the  duration  of  the 
national  emergency,  and  in  return,  management  agreed  not  to 

27Ibld.,  p.  1. 
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prass  for  any  changes.  The  mediation  agreement  provided  for 
the  wages  of  the  operating  brotherhoods  to  be  increased  9-1/2 
cents  per  hour,  while  the  non-operating  brotherhoods  received 
an  increase  in  wages  of  10  cents  per  hour.  Vacations  were 
granted  to  the  non-operating  organizations  on  virtually  the 
terms  recommended  by  the  Board  in  its  original  report.  Vaca- 
tions with  pay  were  authorized  for  6 consecutive  work  days 
for  those  employees  who  worked  "substantially"  throughout  the 
year,  and  it  was  also  agreed  that  the  parties  would  work  out 
by  negotiation  the  details  of  the  rules,  conditions,  and 
arrangements  covering  the  vacation  period.  The  employees  of 
the  Short  Line  railroads,  under  the  mediation  agreement,  re- 
ceived a basic  minimum  wage  of  40  cents  per  hour,  with  the 
condition  that  other  wage  increases  should  be  worked  out  on 
the  individual  properties  through  direct  negotiations.28 

The  Railway  Express  Agency  protested  the  terms  of 
the  mediation  settlement  which  granted  to  its  employees  a 
wage  Increase  of  10  cents  an  hour,  and  refused  to  accept  the 
agreement.  The  Emergency  Board  recommended  that  the  President 
request  the  Railway  Express  Agenoy  to  Join  in  the  settlement 
in  view  of  the  fact  that  all  of  the  other  carriers  as  well  as 
the  employee  organizations  were  willing  to  accept  the  agree- 
ment, and  that  the  Railway  Express  Agency  was  "a  financial 

28Ibld.,  pp.  18-20. 
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subsidiary  in  all  practical  effeots  of  tha  carrier  organiza- 
tions 

In  concluding  its  supplementary  report,  the  Board 

complimented  the  parties  to  the  dispute  by  the  following 
29 

statement : 

It  should  be  said  that  neither  side  obtained 
all  that  it  wanted  out  of  the  mediation  proceed- 
ings, but  it  was  gratifying  to  see  that  all  of 
them  recognized  that  when  they  went  into  media- 
tion it  was  essential  that  they  demonstrate  a 
willingness  to  compromise  their  differences  and 
adopt  a give-and-take  policy. 

Their  attitudes  and  sincere  efforts  to  reach 
a settlement  which  characterized  all  of  their 
relations  with  the  Board  during  mediation  are  a 
credit  to  themselves  and  their  principals,  and 
their  final  willingness  to  join  in  the  settle- 
ment represents  a distinct  service  to  their 
country  in  this  time  of  great  emergency. 

In  this  manner,  what  was  perhaps  the  most  important 
dispute  to  ever  develop  under  the  Railway  Labor  Act  up  to 
that  time,  was  settled  by  mediation  after  the  processes  of 
the  Act  had  apparently  been  exhausted. 


The  Creation  of  the  National  Railway 
Labor  Panel 

A final  noteworthy  development  which  began  in  Decem- 
ber, 1941,  should  be  mentioned.  Partly  as  a result  of  the 
final  developments  in  the  dispute  which  has  just  been  dis- 
cussed, the  railway  labor  organizations  agreed  after  a series 
of  conferences  between  labor  and  management  that  for  the 

29 


Ibid.,  p.  21 
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duration  of  the  war  there  should  be  no  strikes  or  lookouts, 
and  that  all  disputes  should  be  settled  peacefully.  The 
Railway  Labor  Executives  Association,  as  the  representative 
of  the  employees,  announced  that  there  should  be  no  Inter- 
ruptions or  threatened  interruptions  to  the  national  trans- 
portation system,  and  the  Association  pledged  itself  and  the 
employees  to  this  objective.  In  return,  the  Association  sug- 
gested that  the  procedures  of  the  Railway  Labor  Act  be  sup- 
plemented in  order  to  facilitate  the  establishment  of  Emer- 
gency Boards. 

On  May  22,  1942,  the  President,  as  a result  of  these 
commitments  and  suggestions,  by  Executive  Order  9172,  created 
the  National  Railway  Labor  Panel  and  modified  the  procedures 
of  the  Railway  Labor  Act.  As  previously  pointed  out.  Section 
10  of  the  Railway  Labor  Act,  gives  the  National  Mediation 
Board  the  authority  to  recommend  the  appointment  of  "emergency 
boards"  in  the  event  of  a threatened  Interruption  to  inter- 
state commerce.  The  National  Mediation  Board  had  adopted  the 
policy  of  waiting  until  strike  ballots  had  been  circulated, 
and  a strike  date  fixed,  before  recommending  the  appointment 
of  such  a board.  Under  the  President's  Executive  Order,  this 
procedure  was  changed,  and  the  representatives  of  the  employees 
were  authorized  to  notify  the  chairman  of  the  National  Railway 
Labor  Panel  of  the  failure  of  the  parties  to  adjust  a dis- 
pute, and  of  their  desire  to  avoid  taking  a strike  vote.  If, 
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in  the  judgement  of  the  chairman  of  the  Panel,  a dispute 
threatened  to  interfere  with  the  prosecution  of  the  war,  an 
emergency  hoard  of  three  members  might  be  appointed  to  in- 
vestigate and  report  to  the  President.  The  National  Railway 
Labor  Panel  also  served  as  a pool  from  which  all  emergency 
board  members  were  seleoted.^® 

This  procedure  was  relied  upon  exclusively  for  the 
creation  and  appointment  of  emergency  boards  until  1945,  at 
which  time  the  railway  labor  organizations  resumed  the  prac- 
tice of  taking  strike  votes  and  establishing  strike  dates. 

From  1945  until  the  National  Railway  Labor  Panel  and  the  pro- 
visions creating  it  were  abolished  in  1947,  emergency  boards 
were  appointed  under  the  provisions  of  Section  10  of  the  Aot 
as  well  as  under  Executive  Order  9172. 

Summary 

The  period  from  1938  through  1942  is  an  important  part 
of  railway  labor  relations  history  because  of  the  three  major 
events  which  have  been  discussed:  the  wage  reduction  contro- 

versy of  1938;  the  wage,  rule,  and  vacation  dispute  of  1940- 
1941;  and  the  creation  of  the  National  Railway  Labor  Panel 
in  1942.  These  developments  are  Important  because  the  pro- 
cesses of  the  Railway  Labor  Act  for  the  orderly  settlement  of 

30 

For  a discussion  of  this  development,  see  the  Eighth 
Annual  Report  of  the  National  Mediation  Board  Including  the 
Report  of  the  National  Railroad  Adjustment  Board  for  tne  Fiscal 
year  Ended  June  30,  194^  (Washington:  Government  Printing 

Office,  1§42),  pp.  2-4. 
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such  disputes  were  taxed  to  their  utmost,  the  deoisions 
reached  in  these  controversies  provide  a partial  basis  for 
an  evaluation  of  the  Railway  Labor  Act,  and  the  creation  of 
the  National  Railway  Labor  Panel  established  a new  method  for 
the  final  settlement  of  major  railway  labor  controversies. 

As  in  all  labor  disputes  which  are  national  in  charac- 
ter, the  issues  in  the  wage  reduction  controversy  of  1938  were 
complex.  The  rail  carriers  had  granted  a wage  increase  to  the 
employees  during  the  fall  of  1937,  and  in  the  early  spring  of 
1938,  the  employees  were  asked  to  accept  a wage  reduction  of 
15  per  cent.  The  railroads  supported  their  position  by  con- 
tending that  a substantial  wage  reduction  was  necessary  to 
alleviate  the  financial  emergency  in  which  they  found  them- 
selves. It  was  also  maintained  that  the  real  income  of  rail- 
way workers  had  increased  25  per  cent  in  recent  years  and  that 
rail  wages  were  higher  than  wages  in  comparable  Industries. 

In  turn,  the  employees  maintained  that  a wage  cut  did  not  con- 
stitute an  adequate  remedy  to  rail  financial  problems,  that  a 
majority  of  the  savings  achieved  would  not  go  to  railroads 
that  could  be  considered  to  be  in  financial  difficulty,  and 
that  rail  average  hourly  earnings  were  below  the  level  of 
wages  existing  in  other  Industries. 

In  its  decision,  the  Emergency  Board  found  that  a 
horizontal  wage  reduction  was  ”ill  adapted”  to  alleviate  the 
financial  distress  of  some  of  the  nation’s  railroads,  and  it 
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also  found  that  no  evidence  was  submitted  which  indicated 

that  rail  workers  were  in  a more  favorable  position  than 

< 

workers  in  other  industries.  It  is  believed  that  the  Board 
must  be  supported  in  its  findings.  The  railroads  were  guilty 
of  short-sightedness  in  granting  substantial  wage  increases  in 
the  fall  of  1937  to  be  followed  by  a wage  reduction  proposal 
announced  informally  during  April,  1938.  However,  the  recom- 
mendation of  the  Board  is  most  strongly  supported  by  the  fact 
that  more  than  half  of  the  estimated  1250,000,000  saving  would 
have  been  retained  by  railroads  that  could  not  be  considered 
to  be  in  financial  difficulty.  The  failure  of  the  carriers 
to  submit  evidence  supporting  their  contention  that  rail  workers 
were  substantially  better  paid  than  workers  in  other  industries 
made  their  position  weak  Indeed. 

In  the  national  controversy  of  1940-1941,  between  the 
operating  and  non-operating  labor  organizations  and  the  car- 
riers, the  dispute  Involved  wages,  working  rules,  and  vacations 
for  the  non-operating  employees.  Demands  and  oounter  demands 
were  made  by  both  groups,  but  when  the  Issues  were  submitted 
to  the  Emergency  Board,  the  operating  brotherhoods  sought  only 
a wage  increase  as  both  parties  had  agreed  to  negotiate  the 
rules  issue.  The  non-operating  employees  demanded  vacations 
with  pay  and  a wage  increase,  while  the  carriers  sought  changes 
in  certain  working  rules  applicable  to  this  employee  group. 

In  supporting  their  demands  before  the  Emergency  Board, 
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the  employees  presented  a consolidated  argument  in  which  they 
urged  that  a substantial  wage  increase  was  justified  because 
of  increased  living  costs,  rising  rail  earnings,  and  the  high 
degree  of  skill  required  of  railway  workers.  The  non-operating 
employees  did  not  press  the  rules  issue  initiated  by  the  car- 
riers, but  they  strongly  supported  their  vacation  demands.  It 
was  argued  that  most  industries  granted  vacations  with  pay, 
that  vacations  were  both  desirable  and  feasible,  and  that  the 
cost  of  the  proposed  plan  would  be  negligible. 

The  carriers,  in  opposing  these  demands,  contended  that 
the  wage  proposals  were  excessive  when  past  and  anticipated 
rail  earnings  were  considered  or  when  rail  wages  were  compared 
with  wages  in  other  industries.  They  did  not  argue  that  a 
wage  Increase  was  not  justified.  Regarding  the  vacation  issue, 
the  carriers  felt  that  vacations  were  desirable,  but  it  was 
maintained  that  the  question  should  be  deferred  for  the  dura- 
tion of  the  national  emergency. 

The  recommendations  of  the  Emergency  Board  appear  to 
be  entirely  reasonable.  The  Board  suggested  a 7-1/2  per  cent 
wage  increase  for  the  operating  groups  and  a,.9  cent  Increase 
for  the  non-operating  employees.  As  there  appeared  to  be  no 
major  obstacles  to  the  institution  of  a vacation  plan,  the 
Board  found  that  the  non-operating  employees  should  be  granted 
six  days  vacation  with  pay.  The  Board  also  must  be  supported 
in  its  findings  on  the  rules  issue.  It  held  that  this  issue 
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was  properly  the  subject  of  negotiations  between  the  parties 
or  that  it  might  be  settled  by  mediation  or  by  a Special 
Emergency  Board  composed  of  persons  experienced  in  railroad 
practices  and  procedures.  This  finding  was  made  beoause  the 
recommendations  of  an  inexperienced  group  might  have  produced 
inequities  or  hardships  for  one  or  both  parties. 

The  Emergency  Board's  recommendations  were  immediately 
accepted  by  the  carriers,  but  they  were  rejected  by  the  em- 
ployees. This  action  cannot  be  condoned  when  it  is  remembered 
that  the  Railway  Labor  Act  constitutes  legislation  proposed 
and  supported  by  both  labor  and  management,  the  appointment 
and  Investigation  of  a dispute  by  an  Emergency  Board  being  the 
final  and  conclusive  step  in  its  procedures.  Unfortunately 
too,  this  rejection  established  a precedent  which  has  been 
followed  frequently  in  subsequent  disputes.  In  many  cases, 
the  recommendations  of  an  Emergency  Board  have  merely  served 
to  establish  a fresh  basis  upon  which  negotiations  have  been 
renewed. 

The  third  significant  development  of  this  period  was 
the  creation  of  the  National  Railway  Labor  Panel.  This  Panel 
was  created  by  President  Roosevelt  at  the  suggestion  of  the 
Railway  Labor  Executives  Association  in  return  for  a "no-strike" 
pledge  from  the  Association  and  the  employees  that  it  repre- 
sented. Previously,  the  National  Mediation  Board,  as  a matter 
of  policy,  had  required  a strike  vote  and  the  establishment  of 
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a strike  date  before  it  would  certify  to  the  President  that 
an  emergency  existed.  Following  the  establishment  of  the 
Panel,  it  became  possible  for  a union  leader  to  request  the 
creation  of  an  Emergency  Board  by  appealing  to  the  Chairman 
of  the  Panel  and  a strike  vote  from  the  employees  was  no  longer 
necessary.  This  procedure  simplified  the  establishment  of 
Emergency  Boards  and  their  use  became  more  and  more  frequent. 

The  creation  of  the  National  Railway  Labor  Panel 
appears  to  have  been  primarily  a political  measure  and  its 
use  seriously  weakened  the  Railway  Labor  Act.  Under  the  Act, 
the  appointment  of  an  Emergency  Board  is  the  final  step  in 
the  settlement  of  major  controversies  and  the  findings  of 
such  a Board  are  supposed  to  place  an  obligation  of  acceptance 
upon  the  parties.  The  ease  with  which  Emergency  Boards  drawn 

from  the  Panel  could  be  created  and,  consequently,  their  ex- 

/ * 

tensive  use,  aooounts  in  no  small  measure  for  the  tendency  of 
the  labor  organizations  to  refuse  to  accept  the  recommendations 
of  such  Boards.  There  is  little  logic  in  permitting  the  final 
step  under  legislation  of  this  kind  to  become  easy  to  take. 

The  cases  considered  in  the  present  chapter  brought 
to  an  end  the  period  in  which  the  Railway  Labor  Act  and  the 
agencies  which  functioned  under  it  were  relatively  successful 
in  settling  controversies  between  the  employees  and  the  car- 
riers. During  this  period,  direct  negotiations  between  workers 
and  employers  were  taken  seriously  and  many  disputes  were 
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settled  through  such  negotiations.  Mediation  was  often 
successful  and  even  arbitration  was  sometimes  used  effectively. 
When  emergency  boards  had  to  be  set  up,  their  decisions  were 
usually  accepted  by  the  workers  and  carriers,  though  sometimes 
with  ill  grace. 

We  may  question,  however,  the  extent  to  which  the  re- 
sults obtained  depended  upon  the  excellence  of  the  Railway 
Labor  Act  and  its  agencies  and  procedures.  Considerable  atten- 
tion should  be  paid  to  the  economic  background  of  the  period. 

In  many  of  the  years  business  was  depressed,  railroad  earnings 
were  very  low,  and  the  carriers  could  hardly  be  called  upon 
for  increases  in  wages.  There  was  no  national  emergency 
which  made  the  day-to-day  operation  of  the  railroads  completely 
indispensable.  Some  at  least  of  the  labor  organisations  in 
the  railroad  industry  had  not  yet  acquired  the  full  power  which 
they  were  able  to  bring  to  bear  later.  Competition  between 
individual  unions  for  power  and  influence  was  still  largely  a 
matter  for  the  future. 

Under  these  conditions  the  Railway  Labor  Act  had  every 
chance  to  operate  successfully.  There  was  no  incentive  for 
the  labor  organizations  to  bargain  perfunotorily,  refuse  medi- 
ation, and  fail  to  accept  the  decisions  of  emergency  boards 
In  the  hope  of  getting  better  terms  directly  from  the  carriers. 
There  was  almost  no  ohanoe  that  the  President  of  the  United 
States  would  intervene  in  the  Interests  of  the  employees. 
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Under  the  circumstances  it  seemed  best  for  the  workers  (and 
for  the  carriers)  to  accept  the  settlements  which  could  be 
obtained  under  the  procedures  of  the  Railway  Labor  Act.  In 
short,  it  may  be  argued  that  the  Railway  Labor  Act  worked 
because  the  parties  to  controversy  were  willing  to  let  it 
work. 


CHAPTER  VI 


THE  NATIONAL  WAGE  AND  RULE  MOVEMENTS 
OF  1942  AND  1943 

It  will  be  recalled  that,  in  the  vacation  and  wage 
increase  movements  of  the  non-operating  employees  during  1940 
and  1941,  the  Emergency  Board  that  was  appointed  to  hear  the 
dispute  was  able  to  mediate  a settlement  between  the  parties 
after  Its  recommendations  proved  unacceptable  to  the  labor 
organizations.  This  mediation  agreement  was  divided  into  two 
parts;  a wage  agreement  which  provided  for  an  increase  of  10 
cents  per  hour  In  the  basic  wages  of  non-operating  employees, 
beginning  December  1,  1941,  and  a vacation  plan  which  granted 
an  annual  vacation  of  six  consecutive  work  days  with  pay  for 
all  employees  who  had  served  160  days  or  more  during  the  pre- 
ceding year. 

However,  at  the  time  the  mediation  agreement  was  exe- 
cuted, the  parties  had  not  agreed  that  the  settlement  was  to 
apply  to  18  railroads  which  were  designated  as  "class  II  and 
class  III  short  line  carriers."  In  the  Emergency  Board’s 
original  report  of  November  5,  1941,  special  recommendations 
were  made  in  reference  to  these  carriers.  The  Board  had  held 
that  basic  minimum  wage  rates  of  40  cents  per  hour  should  be 
established  for  the  non-operating  employees  of  these  carriers, 
and  that  additional  wage  Increases  should  be  agreed  upon  by 
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the  parties  through  "the  processes  of  negotiation,  mediation, 
arbitration,  and,  if  necessary,  the  findings  of  another  Emer- 
gency Board."  Accordingly,  the  terms  of  the  mediation  agree- 
ment were  not  applied  to  these  carriers,  and  as  a result  of 
the  inability  of  the  parties  to  compromise  their  differences, 
a new  controversy  developed  in  1942. 

The  Dispute  Between  Certain  Short-Line  Railroads 
and  the  Committee  of  Fourteen  Cooperating 
Railway  Labor  Organizations 

On  June  18,  1942,  the  Committee  of  Fourteen  Cooperating 
Railway  Labor  Organizations,  which  represented  the  national 
unions  of  the  non-operating  employees,  presented  a request  to 
the  Chairman  of  the  Rational  Railway  Labor  Panel  for  the 
appointment  of  an  Emergency  Board  to  consider  a dispute  between 
these  organizations  and  a specified  group  of  carriers.1 
Twelve  of  the  railroads  involved  in  this  dispute  were  among 
the  18  carriers  which  had  been  given  speoial  consideration  by 
the  Emergency  Board  of  1941,  but  the  remaining  27  were  not  in- 
cluded in  these  separate  recommendations  and  8 were  olass  I 
railroads . 

The  Chairman  of  the  National  Railway  Labor  Panel, 

Dr.  William  M.  Leiserson,  concluded  that  this  controversy  "if 
unadjusted  might  interfere  with  the  prosecution  of  the  war," 


1For  a list  of  the  carriers  and  labor  organizations 
concerned,  see  Report  to  the  President  by  the  Emergency  Board 
Appointed  July  21,  1942  From  National  Railway  Labor  Panel 
(Washington:  Government  Printing  Office,  1942),  pp.  2-4. 
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and  on  July  21,  1942,  he  appointed  an  Emergency  Board  con- 
sisting of  Walter  P.  Stacy,  who  aoted  as  chairman,  William 
H.  Spencer,  and  Edwin  E.  Witte.  The  Emergency  Board  con- 
vened in  Chicago,  on  August  10,  and  formal  hearings  were  con- 
tinued through  August  27,  1942.  Prior  to  the  institution  of 
formal  hearings,  eight  of  the  railroads  involved  in  this  dis- 
pute aohleved  a settlement  of  their  differences  with  the  labor 
organizations  concerned  by  direct  negotiations,  and  during 
the  course  of  the  hearings,  the  Louisiana  and  Arkansas  Rail- 
way Company,  with  the  assistance  of  a mediator  from  the 
National  Mediation  Board,  resolved  its  dispute  with  the  Inter- 
national Brotherhood  of  Firemen  and  Oilers.  It  appeared  that 

\ 

additional  mediation  efforts  might  be  successful,  and  the 
Emergency  Board  held  repeated  conferences  with  representa- 
tives of  both  labor  and  management  between  August  31,  and 
September  2,  in  the  hope  of  achieving  a settlement  of  all 
disputes  through  mediation.  These  conferences  were  partially 
successful,  for  an  agreement  was  reached  by  the  Huntingdon  & 
Broad  Top  Mountain  Railroad  & Coal  Company  with  the  Brother- 
hood of  Maintenance  of  Way  Employees,  and  a partial  settle- 
ment was  achieved  between  the  Atlanta,  Birmingham  & Coast 

* 

Railroad  and  the  same  labor  organization.  These  efforts,  how- 
ever, proved  unsuccessful  in  the  remaining  cases,  and  the 
Emergency  Board  submitted  its  recommendations  to  the  President 
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for  the  settlement  of  this  controversy  on  September  14, 

1942. 8 

During  the  hearings  before  this  Emergency  Board,  the 
non-operating  organizations  requested  an  adjustment  in  the 
basic  wage  rate  for  the  employees  of  the  carriers  involved, 
equal  to  the  wage  rate  established  by  the  mediation  agree- 
ment executed  in  Chicago,  on  December  15,  1941,  between  the 
non-operating  organizations  and  most  of  the  nation’s  rail- 
roads. This  was  equivalent  to  requesting  an  additional  9 
cents  per  hour  from  September  1,  1941,  through  November  30, 
1941,  with  an  increase  of  10  cents  per  hour  after  Deoember  1, 
1941.  The  wage  increase  was  sought  to  restore  the  wage  dif- 
ferentials and  the  basic  wage  structure  which  existed  prior 
to  June  10,  1941,  when  the  national  wage  movement  of  that 
year  began.  The  carriers,  in  turn,  contended  that  they  were 
already  under  a "serious  competitive  handicap, " that  their 
revenue  per  mile  was  lower  than  that  of  other  railroads,  and 
that  the  wages  of  their  employees  compared  favorably  with 
the  wages  of  industrial  workers  in  their  respective  terri- 
tories. In  this  connection,  the  Board  found  that  the  evi- 
dence submitted  for  the  record  by  the  carriers  indicated  their 
serious  financial  difficulties,  but  that  as  a result  of  in- 
creasing industrial  activity  and  a "substantial  increase"  In 

8Ibid.,  p.  6. 
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railroad  rates  granted  by  the  Interstate  Commerce  Commission, 
the  financial  position  of  the  railroads  concerned  was  im- 
proving.'5 

The  employees  also  requested  that  the  carriers  accept 
the  terms  of  the  vacation  plan  as  incorporated  in  the  Chicago 
mediation  agreement  of  December  17,  1941.3  4 This  plan  granted 
a vacation  of  six  consecutive  work  days  with  pay  for  those  em- 
ployees who  had  served  160  days  or  more  during  the  preceding 
year.  A majority  of  the  carriers  conceded  the  value  of  a vaca- 
tion plan  to  their  employees,  but  they  objected  to  the  Chicago 
vacation  agreement  because  of  the  anticipated  additional  cost. 
It  was  felt  that  the  requirement  to  provide  vacation  relief 
workers  might  be  used  to  create  unnecessary  jobs  for  the  em- 
ployees, and  that  the  costs  involved  would  be  excessive.  Five 
of  the  carriers  challenged  the  validity  of  a vacation  plan 
during  the  emergency,  contending  that  the  vacation  agreement, 
as  proposed,  would  waste  manpower  and  hamper  the  defense 
effort.  Commenting  on  this  position,  the  board  stated:5 

The  time  Is  past  when  anyone  can  seriously 
challenge  the  fact  that  properly  conceived  and 

3Ibid.,  pp.  13-16. 

4 

The  so-called  Chicago  mediation  agreement  was  actu- 
ally executed  on  two  different  dates j the  wage  agreement  on 

December  15,  1941,  and  the  vacation  agreement  on  December  17, 
1941. 

to  the  President  by  the  Emergency  Boa r d 
Appointed  wuly  21,  1942  from  National  Raniav  £abof"lwi . 
p.  19.  
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properly  administered  vacations  substantially  im- 
prove the  morale  and  the  personal  efficiency  of 
the  individual  worker.  The  Board  is  of  the  opinion 
that  this  principle  and  praotice  is  of  peculiar 
significance  in  a period  of  emergency  when  the 
tempo  of  all  industry  has  been  substantially  ac- 
celerated, resulting  in  additional  strain  on  the 
Individual  worker.  Moreover,  the  Board  takes 
notice  of  the  fact  that  the  practice  of  granting 
vacations  with  pay  is  increasingly  being  adopted 
in  industry  generally. 

In  rendering  its  report  to  the  President  on  Septem- 
ber 14,  1942,  the  Emergency  Board  made  the  following  recom- 
6 

mendations ; 

1.  That  the  carriers  here  involved  shall  in- 
crease basic  rates  of  pay  of  the  employees  in 
accordance  with  the  provisions  of  the  Chicago 
wage  agreement  of  Deoember  15,  1941  .... 

2.  That  the  effective  date  of  the  wage  in- 
creases • • . recommended  shall  be  December  1, 

1941. 

3.  That  these  increases  in  rates  of  pay 
shall  be  added  to  the  rates  of  pay  in  existence 
on  May  31,  1941. 

4.  That  the  basic  minimum  rate  of  pay  of 
all  class  I carriers  involved  and  of  the  Addison 
Miller  Co.,  the  Burlington  Refrigerator  Co.,  the 
Fruit  Growers  Express  Co.,  and  the  Western  Fruit 
Express  Co.,  shall  be  46  cents  per  hour  effec- 
tive December  1,  1941,  and  that  the  basic  mini- 
mum rate  of  pay  of  all  other  carriers  included 
in  these  proceedings  shall  be  43  cents  per  hour 
effective  December  1,  1941. 

5.  That  in  the  computation  of  back  pay  sub- 
sequent to  December  1,  1941,  carriers  which  have 
made  adjustments  or  paid  bonuses  subsequent  to 
June  1,  1941,  shall  be  entitled  to  credits  and 
offsets  for  such  increases  or  bonuses,  provided 
that  this  recommendation  shall  not  be  construed 
to  reduce  the  rate  of  pay  of  any  employee. 

6.  That  the  carriers  involved  may,  if  they 
so  elect,  meet  the  back  pay  due  under  these 


6Ibid.,  pp.  28-29. 
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recommendations  in  six  installments,  payable  monthly, 
beginning  with  the  pay  day  nearest  November  1,  1942. 

7.  That  all  of  the  carriers  involved  in  these 
proceedings  shall  accept  the  terms  and  conditions 
of  the  Chioago  vacation  agreement  of  December  17, 

1941,  effective  for  the  year  1942. 

Both  labor  and  management  accepted  the  recommendations 
of  the  Emergency  Board,  and  in  this  manner  a dispute  which 
aotually  originated  in  1940  and  was  heard  by  two  Emergency 
Boards  was  finally  resolved.  In  the  meantime,  a controversy 
had  developed  between  virtually  all  of  the  nation’s  carriers 
and  the  Brotherhood  of  Locomotive  Engineers  together  with  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen.  Political 
influence,  which  first  appeared  evident  in  the  national  wage 
movement  of  1941,  played  an  important  part  in  the  eventual 
settlement  of  this  dispute  and  served  to  strengthen  a prece- 
dent which  was  to  be  followed  in  future  controversies. 

The  "Diesel  Locomotive  Case"  of  1945 

The  so-called  "Diesel  Locomotive  Case"  of  1943  aotu- 
ally developed  as  two  separate  disputes  between  the  nation’s 
railroads,  on  one  hand,  end  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen  and  the  Brotherhood  of  Locomotive  Engi- 
neers, acting  independently,  on  the  other.  On  May  10,  1941, 
the  Brotherhood  of  Locomotive  Firemen  and  Enginemen  submitted 
demands  to  every  carrier  in  the  United  States  with  which  it 
had  an  agreement  for  a revision  in  the  method  by  which  basic 
daily  wage  rates  were  computed.  The  Brotherhood  also 
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requested  the  elimination  of  the  wage  differentials  pre- 
vailing between  the  eastern,  southeastern,  and  western  car- 
riers, and  the  adoption  of  a rule  which  would  require  that  a 
fireman  be  employed  on  each  unit  of  a multiple-unit  Diesel- 
electric  locomotive.  The  Brotherhood  first  attempted  to  se- 
cure conferences  on  these  proposals  on  a national  basis,  but, 
since  the  carriers  refused,  negotiations  were  inaugurated  with 

the  carriers  in  western  territory,  represented  by  the  Western 

7 

Carriers’  Emergency  Board. 

The  dispute  between  the  carriers  and  the  Brotherhood 
of  Locomotive  Engineers  originated  from  formal  demands  made 
upon  the  western  and  southeastern  railroads  in  December,  1937. 
The  Brotherhood  proposed  that  a supplementary  agreement  be 
executed  which  would  provide  for  the  wages  of  engineers  to 
be  determined  on  the  basis  of  the  rated  horsepower  developed 
by  the  "prime  mover,"  i.e.,  by  the  engine.  This  proposal  was 
to  apply  to  locomotives  powered  by  internal  combustion  engines 
or  steam-powered  turbines.  It  was  also  requested  that  a list 
of  locomotive  engineers  be  designated  as  "assistant  engineers" 
and  that  such  an  engineer  be  employed  in  the  engine  room  of 
each  unit  of  certain  types  of  locomotives,  regardless  of  the 
number  of  units  which  might  be  used  in  combination.  These 

7 

For  a discussion  of  these  developments,  see  Report 
to  the  President  by  the  Emergency  Board  Appointed  February  20, 
194&,  From  the  National  Railway  Labor  ftanel  (Washington: 
Government  Printing  Office,  1943),  pp.  2-4. 
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proposals  reached  the  conference  stage  with  the  carriers  dur- 
ing 1941,  but  as  in  the  case  of  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen,  negotiations  were  suspended  until  the 
wage  movement  of  1941  was  completed.  Conferences  on  these 
issues  were  resumed  in  October,  1942,  between  the  western  and 
southeastern  carriers  and  the  Brotherhood.  However,  these 

negotiations  failed,  and  the  National  Mediation  Board  was  re- 

8 

quested  to  intervene.  The  Mediation  Board  was  unable  to 
settle  the  controversy,  and  when  arbitration  was  refused,  the 
issues  were  presented  to  an  Emergency  Board. ^ 

On  February  20,  1943,  the  Chairman  of  the  National 
Railway  Labor  Panel,  upon  notice  from  the  Brotherhood  of  Loco- 
motive Firemen  and  Enginemen  and  the  Brotherhood  of  Locomo- 
tive Engineers  of  "their  desire  to  avoid  the  taking  of  strike 
votes  and  the  setting  of  strike  dates,"  appointed  a single 
Emergency  Board  to  investigate  and  report  to  the  President  on 
these  two  disputes.  The  Board  consisted  of  Frank  Swaoker 
(chairman),  George  W.  Stocking,  and  John  A.  Lapp,  all  members 
of  the  National  Railway  Labor  Panel.  This  action  was  taken 
even  though  the  proposals  of  the  two  brotherhoods  were  sepa- 
rate and  distinct  and  had  been  negotiated  independently. 


It  should  be  noted  that  the  eastern  carriers  were 
not  a party  to  this  dispute,  although  these  proposals  were 
in  the  negotiation  stage  with  the  eastern  carriers  at  the 
time  this  Emergency  Board  was  appointed. 

Q 

Ibid.,  pp.  5-6. 
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These  two  disputes  In  at  least  one  respect  (the  manning  of 
Diesel-electric  multiple-unit  locomotives)  represented  a 
jurisdictional  oonfliot  between  the  two  unions,  and  the  Emer- 
gency Board  was  confronted  with  the  task  of  deciding  which 
of  the  two  organizations  were  to  provide  the  manpower  for 
such  operations,  and  of  determining  how  many  additional  em- 
ployees were  needed. 

The  Emergency  Board  convened  in  Chioago,  on  March  1, 
1943,  and  submitted  its  report  and  recommendations  on  May  21, 
1943.  During  the  hearings,  all  parties  were  given  an  oppor- 
tunity to  present  their  testimony  and  arguments,  and  they  were 
also  allowed  to  examine  and  cross-examine  witnesses.  For  a 
better  understanding  of  the  issues  in  this  dispute,  some 
amplification  of  the  demands  of  the  two  labor  organizations 
is  necessary.  The  demands  of  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen  may  be  considered  under  three  general 
headings.  First,  it  was  requested  that  a new  system  be  sub- 
stituted for  the  existing  method  of  determining  basic  daily 
wage  rates  for  firemen  and  enginemen  by  classifying  locomo- 
tives on  the  basis  of  the  weight  on  the  power-driven  wheels 
of  the  engine  and  graduating  wages  according  to  such  a classi- 
fication. Under  the  new  system,  steam  locomotives  would  be 
classified  on  the  basis  of  the  total  weight  of  the  engine  on 
all  wheels,  and  Diesel-electric  looomotlves  would  be  grouped 
according  to  their  rated  horsepower,  as  guaranteed  by  the 


202 


manufacturer.  Wages  would  be  graduated  In  accordance  with 
this  new  classification.  It  was  also  proposed  that  a new 
schedule  of  basic  wage  rates  be  developed  in  conjunction  with 
this  classification  for  both  engineers  and  firemen  in  passenger, 
freight,  and  yard  service.  This  proposed  wage  eoale  involved 
substantial  increases  in  the  prevailing  rates  of  pay  for  these 
employees . 

In  its  second  proposal,  the  Brotherhood  demanded  that 
the  existing  differentials  in  the  wages  of  firemen  be  eliminated 
by  raising  their  wages  on  electric  locomotives  to  the  level 
existing  on  steam  locomotives  and  by  Increasing  the  rates  on 
oil-burning  steam  locomotives  to  the  level  prevailing  on  coal- 
burning  locomotives.  It  was  also  requested  that  the  wage 
level  of  firemen  In  the  west  and  southeast  be  Increased  to 
the  level  of  those  in  the  east. 

The  third  proposal  of  the  Brotherhood  was  that  a fire- 
man be  employed  in  the  multiple-unit  operation  of  any  locomo- 
tive, other  than  a steam  locomotive,  on  each  unit  of  the  com- 
bination, regardless  of  the  number  of  units  operated.  This 
demand  was  predicated  on  the  fact  that  prevailing  praetioe 
utilized  only  one  fireman  on  Diesel-electric  locomotives  and 
electric  locomotives,  without  regard  to  the  number  of  units 
that  might  be  operated  as  a combination.  On  Diesel-electric 
locomotives  weighing  less  than  90,000  pounds,  the  carriers 
did  not  employ  a fireman.10 

10 


Ibid.,  pp.  11-17. 
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The  demands  of  the  Brotherhood  of  Locomotive  Engineers 
were  quite  similar  to  those  of  the  firemen  and  enginemen.  It 
was  requested  that  a new  wage  schedule  be  developed  for  engi- 
neers on  locomotives  powered  by  internal-combustion  engines 
and  steam-powered  turbines.11  Wages  would  be  determined  on 
the  basis  of  the  horsepower  developed  by  the  engine,  and  the 
rated  horsepower  would  be  ascertained  by  the  use  of  brake 
tests  as  devised  by  engineering  consultants  to  the  brotherhood. 
The  proposed  schedule  represented  a substantial  Increase  In 
the  existing  pay  rates.  The  second  major  proposal  of  the  loco- 
motive engineers  was  that  a working  list  be  developed  from  the 
engineering  class  and  that  employees  on  this  list  be  desig- 
nated as  "assistant  engineers"  to  be  employed  in  the  engine 

room  of  each  unit  of  a multi-powered  internal-combustion  loco- 
12 

motive.  It  was  this  proposal  which  oreated  the  sharp  Juris- 
dictional conflict  between  the  two  brotherhoods. 

The  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 

In  supporting  its  demand  for  a new  wage  schedule,  contended 
that  it  was  designed  to  eliminate  inequities  whioh  had  developed 
in  the  existing  wage  structure.  It  was  maintained  that  the 
"principle  of  productivity"  had  long  been  reoognized  in 

11 

The  latter  proposal  was  made  in  anticipation  of  the 
development  of  the  steam-turbine  engine,  but,  since  the  de- 
velopment was  not  realized,  the  proposal  was  later  withdrawn. 

12 


Ibid.,  pp.  40-43 
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determining  the  proper  wage  relationship  among  engine  crews 
operating  different  types  of  locomotives,  and  that  the  exist- 
ing wage  schedule  did  not  incorporate  the  changes  in  "pro- 
ductivity” which  had  occurred  as  new  locomotives  were  intro- 
duced. Under  the  "productivity  principle,"  the  schedule  of 
wage  rates  is  designed  to  relate  the  basic  wage  of  the  engine- 
men  to  the  "productive  capacity"  of  the  locomotive  and  to 
vary  the  wage  schedule  with  changes  in  "productive  capacity." 
In  connection  with  this  argument,  the  Emergency  Board 
stated 

The  term  "productive  capacity"  as  thus  used  has 
not  been  subjected  to  precise  definition.  It  has 
been  used  variously  to  mean  the  ability  of  a loco- 
motive "to  haul  a larger  load,"  to  haul  at  a higher 
speed,  to  do  a large  business,  or  to  produce  more 
revenue;  in  general,  to  perform  more  efficiently. 

The  "principle  of  productivity,"  while  lacking  in 
precise  definition,  is  designed  to  permit  the 
engineman  to  share  in  the  gains  of  improved  loco- 
motive performance. 

In  addition,  it  was  maintained  by  the  firemen  and  en- 
ginemen  that  the  use  of  the  weight  of  the  locomotive  which 
rested  on  the  driving  wheels  as  an  index  of  its  "productive 
capacity"  was  no  longer  satisfactory  since  changes  in  engine 
design  had  shifted  a large  proportion  of  the  locomotive’s 
total  weight  to  non-power-driven  wheels.  Since  the  increase 
in  the  total  weight  of  a locomotive  reflects  the  increase  in 
its  "productive  oapacity,"  the  continued  use  of  the  weight 


13Ibid.,  p.  14. 
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resting  on  the  driving  wheels  alone,  as  the  basis  for  a wage 
schedule,  was  inaccurate  and  unjust,  for  it  worked  to  deprive 
the  enginemen  of  gains  in  productivity  achieved  by  newer  and 
larger  locomotives. 

The  arguments  of  the  Brotherhood  of  Locomotive  Engi- 
neers concerning  the  new  wage  schedule  were  quite  similar  to 
those  of  the  firemen  and  enginemen  except  that  a different 
basis  was  selected  for  the  proposed  pay  rates.  It  was  con- 
tended that  the  wage  schedule  should  be  based  on  the  rated 
horsepower  of  the  locomotive,  as  this  was  the  best  indication 
of  the  "productive  capacity"  of  the  engine,  and  that  "produc- 
tive capacity"  had  always  been  recognized  as  the  proper  basis 
for  the  establishment  of  wage  rates.  In  addition,  the  engi- 
neers maintained  that  the  Diesel-electric  locomotive  consti- 
tuted a new  type  of  power  unit  and  that  wage  rates  had  never 
been  negotiated  for  this  type  of  engine.  The  use  of  the  wage 
schedules  in  effect  on  steam  locomotive  operations  for  Diesel- 
electric  locomotives  was  "arbitrary  and  unfair"  and,  the 

brotherhood  contended,  until  a new  wage  scale  was  established, 
14 

none  existed. 

The  carriers,  in  replying  to  the  arguments  of  the  two 
brotherhoods  in  support  of  a new  wage  schedule,  emphatically 
denied  that  the  "principle  of  productivity"  had  been  the  basis 

14Ibid.,  pp.  40-43. 
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for  existing  pay  rates  or  that  it  afforded  on  adequate  basis 
for  new  rates.  They  recognized  that  the  weight  on  the  drivers 
of  a locomotive  served  as  an  index  to  the  amount  of  labor  re- 
quired of  a fireman  in  shoveling  coal  into  a hand-fired  steam 
locomotive,  and  it  was  maintained  that  this  weight  continued 
to  provide  a measure  of  the  "effort,  responsibility  and  skill" 
required  of  the  engine  crew.  The  railroads  contended  that 
changes  in  "productive  capacity"  were  due  to  ohanges  in  engine 
design  and  mechanical  improvements  which  represented  capital 
investment  by  the  carriers,  and  that  to  adjust  wages  on  the 
basis  of  greater  productivity  due  to  such  capital  investment 
would  introduce  inequities  into  the  wage  structure  rather  than 
eliminate  them. 

In  addition,  it  was  argued  that  the  increased  produc- 
tivity of  the  new  locomotives  was  partially  due  to  capital 
outlay  for  many  other  improvements;  tracks  had  been  relaid, 
grades  and  curves  improved,  bridges  and  trestles  had  been  re- 
built and  strengthened,  and  yard  and  terminal  facilities  had 
been  enlarged.  The  carriers  maintained  that  the  first  claim 
upon  this  capital  investment  was  an  adequate  return  to  capital; 
and  secondly,  that  transportation  service  should  be  provided 
for  the  public  at  lower  oosts.  Finally,  the  carriers  argued 
that  the  proposed  wage  schedules  based  on  the  "principle  of 
productivity"  were  in  disregard  of  the  efficiency  of  steam 
locomotive  service  and  provided  rates  for  the  operation  of 
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Diesel-electric  locomotives  which  were  much  higher  than  for 
steam  locomotives  oapable  of  providing  the  same  service.  The 
carriers  acknowledged  certain  advantages  of  Diesel  locomotives, 
but  it  was  stated  that  "no  Diesel  locomotive  has  yet  been  built 
which  is  capable  of  general  transportation  performance  which 
cannot  be  equaled  by  steam  locomotives • 

The  second  major  issue  in  this  controversy  was  the 
manning  of  Diesel-electric  locomotives.  Prior  to  the  hear- 
ings before  the  Emergency  Board,  both  the  Brotherhood  of  Loco- 
motive Firemen  and  Enginemen  and  the  Brotherhood  of  Locomotive 
Engineers  had  demanded  that  the  carriers  employ  an  additional 
man  from  the  ranks  of  the  respective  organizations  to  work  in 
each  unit  of  a multiple-unit  locomotive.  This  demand  was  the 
source  of  a Jurisdictional  conflict  which  the  two  brotherhoods 
had  attempted  to  resolve  without  success  and,  therefore,  their 
positions  were  presented  independently  to  the  Board.  However, 
perhaps  realizing  that  the  request  for  one  man  to  be  employed 
on  each  unit  of  a multiple-unit  assembly  was  untenable,  the 
Brotherhood  of  Locomotive  Engineers  modified  its  request  dur- 
ing the  hearings  and  asked  for  an  "assistant  engineer”  to  be 
plaoed  on  single  and  multiple-unit  assemblies  up  to  and  in- 
cluding four  units.  The  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  then  modified  its  demand  by  requesting  that  an 

I5Ibld. , pp.  13-21  and  43-44. 
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additional  fireman  (helper)  he  employed  on  multiple-unit 
locomotives  up  to  four  units.  Both  brotherhoods,  in  effect, 
conceded  that  only  one  additional  man  was  required,  but  each 
organization  desired  that  the  employee  be  drawn  from  its 
ranks . 

The  brotherhoods,  in  supporting  their  request  for  an 
additional  man,  contended  that  such  an  employee  was  necessary 
in  order  to  eliminate  unnecessary  operating  hazards,  and  testi- 
mony was  submitted  which  indicated  that  a fireman  on  a diesel- 
electric  passenger  run  was  away  from  the  control  cab  of  the 
looomotive  performing  duties  in  the  engine  room  between  50  and 
85  per  cent  of  his  time.  On  many  passenger  trains,  the 
scheduled  running  time  exceeded  60  miles  per  hour  and  at  times 
an  operating  speed  in  excess  of  90  miles  an  hour  was  attained. 
It  was  contended  that  under  such  operating  conditions,  one  man 
was  required  in  the  control  cab  with  the  engineer  at  all  times, 
and  that  an  additional  man  was  necessary  to  service  the  equip- 
ment in  the  engine  room. 

As  proof  of  the  hazards  involved,  the  organizations 
called  the  attention  of  the  Emergency  Board  to  three  recent 
wrecks.  In  each  of  which  the  fireman  was  not  in  the  control 
cab  at  the  time.  The  Interstate  Commerce  Commission,  in  in- 
vestigating one  of  these  wrecks,  called  particular  attention 
to  the  fact  that  existing  operating  practices  required  the 
fireman  to  be  back  in  the  engine  room  85  per  cent  of  his 
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time.  In  discussing  this  question,  the  Emergency  Board 

17 

described  the  usual  operating  practice  as  follows: 

Diesel  locomotives  are  constructed  with  a con- 
trol cab  at  the  front  end.  Immediately  back  of  the 
cab  is  the  engine  room  housing  the  Diesel  engines 
which  generate  the  electric  power  that  is  trans- 
mitted to  the  driving  wheels.  Moat  of  the  machinery 
in  the  engine  room  is  enclosed.  There  are  gages 
and  other  Indicators  which  need  frequent  inspection 
to  insure  that  everything  is  working  properly. 

There  are  ventilating  shutters  which  need  to  be 
regulated,  and  there  are  purolators,  i.  e.,  oil 
filters,  which  need  to  be  adjusted  from  time  to 
time.  In  passenger  service  there  is  also  a steam 
boiler,  supplying  hot  water  and  air  conditioning 
for  the  train,  the  operation  of  which  requires 
supervision.  It  is  the  fireman’s  duty  to  patrol 
this  engine  room  and  perform  these  services.  When 
not  so  engaged  he  occupies  the  left-hand  seat  in 
the  control  cab,  where  he  watches  for  signals  and 
exchanges  them  with  the  engineer  In  accordance  with 
usual  operating  practice  and  rules  applicable  on 
steam  engines  ....  <• 

Diesel  locomotives  are  customarily  equipped  with 
an  automatic  stop  or  control  which  is  designed  to 
apply  the  brakes  if  anything  should  happen  to  the 
engineer  which  would  cause  him  to  take  his  foot  off 
the  control  pedal.  While  this  theoretically  would 
bring  the  engine  to  a stop  if,  for  example,  the 
engineer  had  a stroke  or  dropped  dead,  as  has 
happened,  it  has  not  always  done  so  In  practice. 

At  least  one  instance  was  brought  to  the  attention 
of  the  Board  where  the  engineer  had  died  In  his 
seat  and  fallen  forward  on  the  control,  with  his 
weight  continuing  to  rest  on  the  pedal.  At  high 
speeds,  with  signals  rapidly  fleeting  by,  with  the 
fireman  away  from  the  cab  15  or  20  minutes  at  a 
time,  if  anything  should  happen  to  the  engineer 
adverse  signals  might  go  entirely  unobserved. 

Under  perfect  operating  conditions,  with  every- 
thing favorable,  the  danger  of  accident  appears 
to  be  comparatively  slight.  But  it  Is  operation 


16Ibld . , p.  50. 
17Ibld . , p.  48. 
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under  adverse  conditions  and  In  emergencies  that 
requires  the  utmost  care,  and  it  would  appear 
that  safety  requires  that  trains  be  manned  for 
the  possibility  of  adverse  conditions. 

The  carriers  did  not  strenuously  oppose  the  request 
of  the  brotherhoods  for  an  additional  man  in  the  engine  room 
of  Diesel-electric  locomotives  in  passenger  service,  but  they 
did  object  to  this  proposal  for  freight  and  yard  service  and 
local  passenger  operations.  The  carriers  pointed  out  that 
automatic  equipment  for  the  servicing  of  the  engine  room, 
which  could  be  observed  from  the  oontrol  cab,  had  been  in- 
stalled with  the  first  passenger  Diesels  placed  in  service, 
but  that  this  equipment  was  later  discontinued.  It  was  sug- 
gested that,  if  an  additional  man  was  to  be  required  in  all 
types  of  service,  the  automatic  equipment  would  be  reinstalled 
so  that  the  fireman  could  remain  in  the  control  cab  at  all 
times .*8 

The  Emergency  Board  concluded  its  hearings  on  April 
29,  1943,  and  on  May  21  it  submitted  its  findings  and  recom- 
mendations to  the  President.  In  reference  to  the  wage  de- 
mands of  both  the  Brotherhood  of  Looomotive  Firemen  and  En- 
ginemen  and  the  Brotherhood  of  Locomotive  Engineers,  the 
Board  recommended  that  the  existing  method  of  determining 
basic  daily  wage  rates,  by  relating  them  to  the  weight  of  the 
looomotive  on  the  power-driven  wheels,  be  retained.  However, 

18Ibid.,  p.  52. 
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an  increase  of  from  5 to  10  cents  in  t/he  basic  hourly  rate 
was  suggested  for  those  employees  who  operated  certain  types 
of  locomotives  weighing  more  than  350,000  pounds.  This  in- 
crease was  to  progress  as  the  weight  of  the  locomotive  in- 
creased. The  Board  also  found  that  the  proposal  of  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  to  eliminate 
the  regional  wage  differentials,  as  well  -as  the  differences 
in  wages  for  firemen  among  different  types  of  looomotives, 
should  be  denied.  In  this  connection,  the  Emergency  Board 
stated**® 

Despite  the  fact  that  the  Board  sees  no  justi- 
fication for  a continuation  of  these  differentials, 
since  they  were  the  result  of  an  arbitration  award 
in  1927  and  have  persisted  since  that  date  through 
numerous  wage  movements  and  settlements  in  the 
opinion  of  the  Board,  they  are  not  inequities  of 
the  sort  which  may  appropriately  be  eliminated  under 
the  wage  stabilization  program.  The  Board,  there- 
fore, does  not  recommend  their  elimination. 

The  Emergency  Board,  in  disposing  of  the  demands  of 
the  two  brotherhoods  in  reference  to  the  manning  of  Diesel- 
electric  looomotives,  recommended  that  on  high-speed  through 
passenger  trains  two  men  should  always  be  on  duty  in  the 
control  cab  while  the  train  was  in  motion,  and  that  if  such 
a requirement  necessitated  the  employment  of  an  additional 
man,  he  was  to  be  selected  from  "the  ranks  of  the  firemen." 
The  Board  found  no  necessity  for  an  additional  man  on  the 

19Ibid.,  p.  37. 
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locomotive  in  yard  and  freight  service  or  local  passenger  ser- 
vice. However,  in  the  event  that  the  carriers  found  it  neoes- 
sary  to  employ  an  additional  man  to  aid  the  fireman  in  through 
fast  freight  service,  he  was  to  he  drawn  from  the  firemen's 
ranks . 


In  concluding  its  report,  the  Emergency  Board  made 

on 

the  following  statement: 

If  the  adjustments  as  recommended  above  are  made, 
they  will  affect  only  a relatively  small  percentage 
of  enginemen  and  will  add  to  the  total  annual  wage 
bill  of  carriers  a relatively  insignificant  sum. 

The  carriers  have  estimated  that  if  all  the  propo- 
sals of  the  two  brotherhoods  were  adopted,  it  would 
add  approximately  $12,000,000  to  the  annual  wage 
bill.  The  cost  of  adopting  the  recommendations  of 
the  Board  will  represent  only  a small  percentage 
of  this  amount  ...  we  believe  the  cost  will 
represent  only  about  one-tenth  of  one  percent. 

Acceptance  of  the  Board's  recommendations  will, 
therefore,  have  no  appreciable  effeot  upon  the 
level  of  production  oost  in  railroad  transporta- 
ticn  .... 

On  May  27,  just  six  days  after  the  Emergency  Board 
filed  its  report,  the  Brotherhood  of  Looomotive  Firemen  and 
Enginemen  sought  and  obtained  a conference  with  the  President. 
The  Brotherhood  expressed  the  dissatisfaction  of  the  employees 
with  the  recommendations  of  the  Emergency  Board  and,  as  a 
result,  the  President,  on  May  29,  wrote  a letter  to  the 
Association  of  American  Railroads  in  which  the  oarriers  were 
requested  to  resume  direct  negotiations  with  the  employees 
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"for  the  purpose  of  endeavoring  to  resolve  the  points  in 
question"  and  to  insure  "the  full  and  adequate  prosecution 
of  our  war  program. 

The  carriers  complied  with  the  President's  request 
and  conferences  began  on  June  18  between  committees  represent- 
ing the  railroads  in  eastern*  western*  and  southeastern  terri- 
tory and  the  two  brotherhoods.  As  a result  of  these  negotia- 
tions, agreements  were  eventually  executed  by  both  of  the 
railroad  labor  organizations  with  the  carriers  in  each  of 
the  three  territories.  The  final  settlements  are  described 
by  a railroad  publication  in  the  following  manner 

These  agreements,  in  general,  followed  the  basic 
principles  recommended  by  the  Emergency  Board.  The 
first  of  the  territorial  agreements,  negotiated  in 
the  east,  integrated  the  old  and  new  wage  rates--the 
old  rates  continuing  generally  applicable  to  the 
theretofore  existing  scales  of  weight  gradations;  the 
new  rates,  somewhat  higher  than  those  recommended  by 
the  Emergency  Board,  applying  to  the  extended  weight 
gradations.  In  the  western  and  southeastern  terri- 
tories the  agreements  provided  for  the  same  soales 
of  rates  and  weight  gradations  as  had  been  agreed 
upon  in  the  eastern  territory.  Agreements,  similar 
in  principle,  were  also  entered  into  with  the  Brother- 
hood of  Looomotive  Engineers  covering  the  rates  of 
pay  of  all  engineers  represented  by  that  organization. 

Thus,  the  slight  differentials  in  wage  rates  as  be- 
tween the  three  territories,  which  had  theretofore 
existed,  were  eliminated  by  equalizing  the  rates  in 
the  western  territory  (except  for  engineers  on  Mallet 
type  locomotives)  and  southeastern  territory  with  the 
rates  in  eastern  territory. 


21 

m Quoted  in  Railroad  Wages  and  Labor  Relations.  1900- 
1946,  The  Executive  Committee  of  the  Bureau  of  Information  of 
the  Eastern  Railways  (New  fork:  June,  1947),  p.  127. 
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During  the  latter  part  of  1942  and  the  early  months 
of  1943,  two  new  disputes  were  developing  at  the  same  time 
that  the  two  controversies  just  considered  were  being  nego- 
tiated and  eventually  settled.  One  of  these  disputes  involved 
the  fourteen  so-called  non-operating  organizations,  joined  by 
the  Hotel  and  Restaurant  Employees*  International  Alliance 
(which  represents  dining  car  cooks  and  waiters),  and  virtu- 
ally all  of  the  railroads  in  the  United  States,  including  the 
Railway  Express  Agency,  five  refrigerator  car  companies,  and 
two  stockyard  companies.  The  railway  labor  organizations  re- 
quested a union  shop  and  a wage  increase  of  20  cents  an  hour 
with  a minimum  wage  for  all  employees  of  70  cents  p.n  hour. 

The  other  dispute  originated  in  a demand  by  the  five  operat- 
ing organizations  upon  the  railroads  of  the  nation  for  an  in- 
crease In  the  basic  daily  wage  rate  of  30  per  cent  with  a 
minimum  increase  of  $3.00  per  day.  It  was  this  dispute  which 
led  to  government  seizure  and  operation  of  the  railroads  on 
December  28,  1943.  Government  control  of  the  carriers  con- 
tinued until  January  18,  1944,  at  which  time  they  were  returned 
to  private  management. 

The  Wage  Dispute  Between  Fifteen  Cooper- 
ating Labor  Organizations  and  the 
Nation's  Railroads  During  1943 

On  September  25,  1942,  the  fourteen  non-operating  or- 
ganizations, together  with  the  Hotel  and  Restaurant  Employees* 
International  Alliance,  submitted  a demand  to  the  railroads  of 
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the  nation  for  a union  shop  agreement  and  an  increase  in 
wages  of  20  cents  per  hour  with  a minimum  wage  for  all  em- 
ployees of  70  cents  an  hour.  Negotiations  were  first  con- 
ducted on  the  individual  properties,  but  as  these  meetings 
were  unsuccessful,  joint  conferences  were  instituted  by  com- 
mittees representing  the  labor  organizations  and  the  carriers 
in  New  York,  N.  Y.,  on  December  15,  1942.  Because  the  par- 
ties were  still  unable  to  reach  an  agreement,  on  December  18 
the  employees  invoked  the  services  of  the  National  Mediation 
Board  which  met  with  the  parties  in  a series  of  conferences 
from  January  7,  to  January  15,  1943.  As  mediation  of  the 
issues  proved  unsuccessful,  the  Board  proposed  that  the  par- 
ties submit  the  controversy  to  arbitration.  The  labor  organi- 
zations refused  arbitration,  but  the  carriers'  committees, 
representing  the  western  and  southeastern  railroads,  were  will- 
ing to  arbitrate  the  wage  dispute.  However,  these  carriers 
refused  to  arbitrate  the  demand  for  a union  shop  whioh  they 
considered  Illegal  under  the  Railway  Labor  Act.  The  carriers 
in  the  East  declined  to  arbitrate  either  issue,  contending 
that  a union  shop  was  prohibited  by  the  Act  and  that  the  wage 
demand  was  not  in  accordance  with  the  Stabilization  Act  of 
1942. 23 

On  January  20,  1943,  the  employee  organizations  noti- 
fied the  Chairman  of  the  National  Railway  Labor  Panel  that  the 

23 
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parties  had  failed  to  settle  the  dispute  and  requested  that 
an  Emergency  Board  be  appointed  to  investigate  and  report  to 
the  President  upon  the  controversy.  The  appointment  of  this 
Board  was  delayed  until  it  became  clear  whether  its  findings 
would  be  subject  to  review  by  the  National  War  Labor  Board. 
This  question  was  resolved  by  the  President  on  February  4, 
by  Executive  Order  9299,  which  provided  that  the  recommenda- 
tions of  an  Emergency  Board  were  to  become  effective  at  the 
end  of  thirty  days  "unless  and  except  to  the  extent  that  the 
Economic  Stabilisation  Director  shall  otherwise  direct." 

Since  it  appeared  that  the  National  Railway  Labor  Panel  would 
have  primary  jurisdiction  over  the  dispute,  the  Chairman  of 
the  Panel,  on  February  20,  appointed  an  Emergency  Board  com- 
posed of  I.  L.  Sharfman  (Chairman),  Walter  T.  Fisher,  and 
John  A.  Fitch. 

The  Emergency  Board  convened  in  Chicago,  Illinois,  on 
March  1,  and  public  hearings  were  held  through  May  7.  At  the 
close  of  the  hearings,  the  Board  attempted  to  resolve  the 
dispute  by  mediation,  but  it  was  unsuccessful.  The  Board  sub- 
mitted its  report  to  the  President  on  May  24,  1943. 

Apparently,  the  demand  for  a union  shop  was  submitted 
by  the  labor  organizations  as  a bargaining  argument  to  be  con- 
ceded in  return  for  the  full  wage  increase  sought,  for  very 
little  testimony  was  submitted  to  the  Emergency  Board  to  jus- 
tify this  demand.  The  major  contention  of  the  employees  was 
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that  the  existing  wage  scale  contained  "gross  inequities" 
which  could  only  he  eliminated  by  a substantial  wage  increase. 
The  carriers,  in  turn,  maintained  that  the  pay  increase  would 
be  inflationary  and  in  contradiction  to  the  wage  stabiliza- 
tion policy  of  the  government.  As  previously  pointed  out,  all 
of  the  carriers  contended  that  a union  shop  agreement  would  be 
in  violation  of  the  Railway  Labor  Act. 

The  Emergency  Board,  in  submitting  its  recommenda- 
tions, discussed  at  length  the  wage  movements  of  the  non-oper- 
ating organizations  in  the  past,  the  existing  condition  of  the 
railroad  industry,  and  the  government  program  for  combating 
inflation.  In  connection  with  the  wage  demands  of  the  em- 
ployees, the  Board  made  the  following  comments 

The  average  earnings  of  the  73  classes  of  non- 
operating railroad  employees  involved  in  this  dis- 
pute, embracing  skilled,  semiskilled,  and  unskilled 
workers,  as  of  Ootober,  1942,  were  73.8  cents  an 
hour.  The  prevailing  minimum  wage  for  these  em- 
ployees is  46  cents  an  hour  .... 

Various  crafts  or  classes  of  railroad  workers 
involved  in  this  dispute,  including,  for  example, 
carpenters  and  machinists,  receive  sharply  lower 
wage  rates  than  those  paid  to  comparable  groups 
in  nonrailroad  industries.  Even  when  the  high 
rates  paid  in  swollen  war  industries  . . . are 
entirely  eliminated,  railroad  employees  still  re- 
ceive substantially  lower  wage  rates  than  com- 
parable groups  of  employees  in  outside  indus- 
tries ....  While  the  miscellaneous  character 
of  the  data  renders  it  impossible  to  arrive  at  a 
precise  over-all  measurement  of  these  differentials. 
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the  hourly  wage  rates  in  these  comparable  outside 
industries,  even  after  the  exclusion  of  the  excep- 
tionally high  rates,  are  on  the  average  probably 
10  cents  higher  than  in  the  railroad  industry  .... 

On  July  16,  1942,  in  the  Little  Steel  case,  the 
National  War  Labor  Board  fixed  the  minimum  rate  in 
the  steel  industry  for  common  labor  at  78  cents  per 
hour,  which  is  substantially  in  excess  of  the  aver- 
age hourly  earnings  of  the  73  classes  of  railroad 
employees . 

On  a craft  or  class  basis,  40  of  the  73  classes 
of  railroad  employees,  embracing  in  the  aggregate  , 

slightly  more  than  400,000  workers,  have  not  re- 
ceived the  full  15  percent  increase  in  straight- 
time  average  hourly  earnings  since  January  1941 
provided  for  under  the  Little  Steel  formula  as  a 
cost-of-living  adjustment.  v. 

The  Emergency  Board  recommended,  in  the  conclusion 
of  its  report,  that  the  fifteen  labor  organizations  be  granted 
an  increase  of  8 cents  per  hour  in  their  basic  wage  rates. 

The  increase  was  to  be  effective  retroactive  to  February  1, 
1943.  The  demand  for  a union  shop  was  denied,  as  the  Board 
held  that  such  an  agreement  "would  compel  the  carriers  to 
violate  clear  provisions  of  the  Railway  Labor  Act"  and  force 
them  to  "acquiesce  in  the  adoption  of  this  policy  in  the  rail- 
road industry  without  an  adequate  showing  in  the  reoord  as  to 
its  need  or  utility  or  implications."^ 

On  June  22,  1943,  the  Director  of  Economic  Stabiliza- 
tion, Fred  M.  Vinson,  Issued  an  order  in  which  he  held  that 
the  recommendations  of  the  Emergency  Board  should  not  be  ap- 
plied since  changes  in  stabilization  policy  no  longer  permitted 


or 
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wage  rates  to  be  adjusted  on  the  basis  of  interindustry  com- 
parisons, and  that  such  adjustments  should  be  made  in  con- 
formance with  existing  wage  rates  in  local  labor  markets.26 
He  suggested  that  the  Emergency  Board  reconvene  and  revise 
its  recommendations  in  accordance  with  this  directive.  How- 
ever, the  Chairman  of  the  Emergency  Board,  I.  L.  Sharfman, 
maintained  that  he  did  not  have  the  authority  to  rehear  the 
dispute,  and  the  chairman  of  the  National  Railway  Labor  Panel 
declined  to  reconvene  the  Emergency  Board. 2^ 

The  cooperating  railway  labor  organizations  strongly 
protested  the  action  of  the  Stabilization  Director  and 
threatened  to  take  a strike  vote,  but  after  a series  of  con- 
ferences with  the  President  and  the  Director  of  Stabilization, 
the  unions  agreed  to  attempt  to  negotiate  a settlement  with 
the  carriers  which  would  be  acceptable  under  the  stabilization 
program.  This  agreement,  which  was  reached  by  the  parties  on 
August  7,  1943,  provided  for  an  increase  of  8 cents  per  hour 
in  the  basic  wage  rate  of  the  employees  with  a minimum  wage 
of  54  cents  per  hour.  Since  this  agreement  provided  for 
virtually  the  same  increase  that  the  Emergency  Board  had  recom- 
mended, it  was  rejected  by  the  Economic  Stabilization  Director. 

26 

See  Railroad  Wages  and  Labor  Relations.  1900-1946. 

p.  120.  1 
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There  were  no  further  Important  developments  in  this 
controversy  until  October  16,  1943,  at  whioh  time  the  Presi- 
dent appointed  a "Special  Emergency  Board"  to  reconsider  the 
dispute.  This  Board  consisted  of  three  members,  Elwyn  R. 

Shaw  (Chairman),  Richard  F.  Mitchell,  and  Walter  C.  Clephane.30 
The  Board  held  a publio  hearing  on  October  28,  and  all  of  the 
parties  who  appeared  before  the  original  Emergency  Board,  re- 
submitted their  arguments.  A report  was  rendered  on  November 
4,  in  whioh  the  newly  created  Board  recommended  that  the 
agreement  reached  by  the  parties  to  the  dispute  on  August  7 
be  amended  by  granting  the  employees  an  increase  in  wages 
ranging  from  4 cents  an  hour  for  the  highest  paid  workers  to 
10  cents  an  hour  for  those  receiving  less  than  47  cents  per 
hour. 

These  recommendations  were  approved  by  the  Director 
of  Economic  Stabilization  on  November  8,  but  in  the  meantime, 
the  employee  organizations  began  the  circulation  of  strike 
ballots  among  their  members.  At  the  same  time,  the  organiza- 
tions arranged  for  joint  resolutions  to  be  introduced  in  Con- 
gress which  would  have  authorized  the  8 cents  per  hour  Increase 
agreed  to  by  the  parties  in  the  settlement  of  August  7.  The 
Senate  passed  such  a resolution  on  December  9,  but  the  House 

p Q 

**Ibld.,  p.  122. 

30 

Although  these  men  were  members  of  the  National  Rail- 
way Labor  Panel,  the  Annual  Reports  of  the  National  Mediation 
Board  contain  no  record  of  this  appointment. 
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of  Representatives  deferred  Its  action  until  after  the  Christmas 
recess.  The  organizations,  therefore,  announced  a national 
strike  to  become  effective  December  30,  1943.*^ 

At  this  point,  the  dispute  between  the  non-operating 
organizations  and  the  carriers  became  associated  with  the  con- 
troversy which  had  been  developing  between  the  five  operating 
organizations  and  the  nation's  railroads,  so  that  the  develop- 
ment of  the  latter  dispute  should  be  considered  for  a better 
understanding  of  the  final  settlement  in  these  two  national 
wage  movements. 


The  Wage  Dispute  of  1943  Between  the  Nation's 
Railroads  and  the  Five  Train  and  Engine 
Service  Brotherhoods 

On  January  25,  1943,  the  five  so-called  operating  or- 
ganizations submitted  the  following  demands  to  the  nation's 

, 32 

carriers: 

That  effective  Maroh  1,  1943,  all  existing  basic 
daily  wage  rates  be  increased  thirty  (30)  percent, 
with  a minimum  money  increase  of  #3  on  the  minimum 
day.  The  same  percentage  of  increase  applied  to 
the  basic  day  will  be  applied  to  all  arbitraries, 
miscellaneous  rates,  special  allowances,  and  to 
daily  and  monthly  guaranties. 

This  notice  was  submitted  to  the  carriers  on  the  in- 
dividual properties,  but  the  railroads  made  a joint  reply  to 
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Report  to  the  President  by  the  Emergency  Board  Ap- 
pointed May^31,  1943  Pursuant  to  the  Railway  Labor  Act,  Septem- 
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these  demands.  The  ohairmen  of  the  three  carrier’s  con- 
ference oommittees  advised  the  chief  executives  of  the  five 
labor  organizations  that  they  were  willing  to  confer  with  the 
employee  representatives  on  these  issues,  and  negotiations 
began  between  the  parties  on  February  16,  1943.  During  these 
conferences,  the  railroad  representatives  informed  the  em- 
ployee organizations  that,  in  their  view,  the  wage  stabiliza- 
tion policy  of  the  government  prohibited  them  from  granting 
a general  wage  increase.  Direct  negotiations  were  suspended 
and  the  National  Mediation  Board  was  requested  to  intervene 
in  the  controversy  on  February  18,  1943.  From  February  18 
through  February  23,  the  Chairman  of  the  Mediation  Board 
attempted  to  resolve  the  dispute,  but  he  was  unsuccessful. 

The  parties  were  then  requested  to  submit  the  issues  to  arbi- 
tration. Both  the  carriers  and  the  labor  organizations  re- 
fused arbitration,  and  on  February  23,  the  employee  organiza- 
tions notified  the  Chariman  of  the  National  Railway  Labor  Panel 
that  direct  negotiations  and  mediation  had  failed  to  settle 
the  dispute,  and  the  appointment  of  an  emergency  board  was  re- 
quested. Since  emergency  boards,  at  that  time,  were  hearing 
the  dispute  between  the  carriers  and  the  firemen  and  engine- 
men  in  the  "Diesel  Locomotive  Case,”  as  well  as  the  dispute 
between  the  carriers  and  the  non-operating  employees  in  the 
national  wage  movement  of  1943,  the  five  operating  brother- 
hoods agreed  to  await  the  disposition  of  these  cases  before 
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submission  of  their  demands  to  an  emergency  board .33 

The  emergency  boards  in  the  above  disputes  submitted 
their  reports  near  the  end  of  May,  and  the  Chairman  of  the 
National  Railway  Labor  Panel,  on  May  31,  appointed  an  Emer- 
gency Board  consisting  of  Walter  P.  Stacy  (Chairman),  I.  L. 
Sharfman,  and  Frank  M.  Swacker  to  investigate  this  controversy 
and  submit  a report  to  the  President.34  This  Emergency  Board 
met  in  New  fork  City  on  June  6,  and  public  hearings  began  on 
the  following  day.  Hearings  were  continued  through  July  15, 
at  which  time  the  Board  dosed  the  proceedings  and  announced 
that  it  desired  "to  explore  the  possibilities  of  effecting 
a settlement  through  joint  conferences . n Efforts  to  resolve 
the  dispute  continued  and  conferences  were  held  by  the  par- 
ties together  with  the  Board  in  New  York  City  on  September 
10  and  11.  Since  these  negotiations  were  not  successful, 
the  Emergency  Board  prepared  a report  and  submitted  its  recom- 
mendations on  September  25,  1943. 

During  the  hearings  before  the  Board,  the  operating 
employees  advanced  several  arguments  to  support  their  demands. 
It  was  contended  that  the  wage  level  in  the  railroad  industry 
was  very  low  when  compared  to  prevailing  wages  in  other  in- 
dustries, that  the  workers  were  entitled  to  an  advance  in 

33Ibid.,  p.  6. 
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I.  L.  Sharfman  served  as  Chairman  of  the  Emergency 
Board  in  the  wage  dispute  of  the  non-operating  employees. 
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wages  due  to  their  "increased  productivity,"  that  railroad 
employment  was  extremely  hazardous,  that  the  oarriers  were  un- 
able to  obtain  needed  additional  manpower  due  to  the  existing 
low  level  of  wages,  and  finally,  that  the  earnings  of  the  car- 
riers were  adequate  to  sustain  a substantial  increase  in  the 
wages  of  their  employees.  The  carriers  made  no  attempt  to 
deny  that  their  financial  condition  was  improving,  but  it  was 
argued  that  existing  earnings  were  necessary  to  offset  defi- 
cits incurred  in  the  past  and  that  high  earnings  should  not  be 
anticipated  for  an  indefinite  period  in  the  future.  It  was 
also  maintained  that  wage  levels  in  the  railroad  industry 
could  not  properly  be  compared  with  those  in  other  industries 
by  disregarding  the  "temporary  and  chaotic"  nature  of  suoh 
employment  in  comparison  with  the  "far  more  stable  nature  of 

ire 

railroad  employment  and  wage  rates." 

On  submission  of  the  Board’s  report,  Walter  P.  Stacy, 

the  Chairman  of  the  Emergency  Board,  and  I.  L.  Sharfman,  made 

36 

the  following  findings  and  recommendations  2 

On  the  basis  of  the  entire  record,  as  analyzed 
in  the  foregoing  pages,  it  is  the  opinion  of  the 
Emergency  Board  that  the  employees  involved  in  this 
dispute  have  made  out  a strong  case  for  a wage  in- 
crease to  correct  gross  inequities  and  to  aid  in 
the  effective  prosecution  of  the  war. 

In  view,  however,  of  the  order  of  the  Economic 
Stabilization  Director  of  June  22,  1943,  and  his 

35 

Report  to  the  President  by  the  Emergency  Board,  pp. 
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memorandum  opinion  of  June  30,  1943,  In  the  non- 
operating case,  this  Board  is  compelled  to  con- 
clude that,  there  being  no  sub-standards  of  liv- 
ing in  the  present  dispute,  the  operating  employees 
may  be  granted  such  increase  only  as  may  be  jus- 
tified under  the  Little  Steel  formula. 

Since  January  1941  the  train  and  engine  and 
yard  service  employees,  as  a group,  have  received 
an  increase  of  approximately  10.5  percent  on  the 
basis  of  average  straight-time  hourly  earnings, 
as  of  that  date,  of  89.9  cents.  Hence,  in  order 
to  give  effect  to  the  full  15-percent  increase  of 
the  Little  Steel  formula,  they  are  entitled  to  a 
further  increase  of  4-1/2  percent  of  the  base 
rate,  which  increase  amounts  to  4 cents  an  hour. 

The  Board  recommends,  therefore,  that  the 
employees  involved  in  this  dispute  receive  an 
increase  of  32  cents  per  minimum  basic  day  or 
4 cents  per  hour,  to  become  effective  as  of 
April  1,  1943. 

Mr.  Frank  M.  Swacker  wrote  a vigorous  dissent  from 

*97 

the  majority  recommendations  of  the  Emergency  Board.  He 
held  that  the  Board  had  failed  "to  discharge  its  functionsn 
by  not  making  a specific  finding  "of  fact  as  to  the  extent 
of  the  gross  inequities  to  which  these  employees  are  subject," 
and  maintained  that  the  majority  of  the  Emergency  Board  was  in 
error  in  believing  that  their  recommendations  should  be  limited 
by  the  "Little  Steel  formula"  as  established  and  interpreted 
by  the  Director  of  Economic  Stabilization.  Accordingly,  he 
made  the  following  statement; 

I therefore  believe  it  was  our  duty  to  make  a 
specific  recommendation  for  an  increase  of  7-1/2 
percent  in  the  basic  wage  rates  of  these  employees. 


37Ibid.,  pp.  85-88. 
38Ibid.,  p.  88. 
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If  we  were  wrong  as  a matter  of  law  In  our  Inter- 
pretation of  the  stabilization  program,  it  would 
be  simple  enough  to  correct  our  error.  Doing  as 
the  majority  does,  however,  should  the  majority 
be  wrong  in  its  construction  of  the  stabilization 
program,  the  men  are  left  empty-handed  by  that 
error,  although  they  have  pursued  the  only  course 
open  to  them  under  their  agreement  with  the  Presi- 
dent for  the  adjustment  of  their  grievances. 

The  five  operating  organizations  bitterly  denounced 
the  wage  increase  recommended  by  the  majority  of  the  Emergency 
Board  and  refused  to  accept  its  findings.  A strike  ballot 
was  spread  among  the  employees,  and  on  December  17,  the  labor 
organizations  announced  that  the  employees  had  voted  to  strike 
December  30,  1943.  In  the  meantime,  the  Director  of  Economic 
Stabilization  approved  the  4 cent  an  hour  increase  in  basic 
wages  recommended  by  the  Board,  and  the  carriers  applied  this 
increase  to  the  wages  of  the  operating  employees  effective 
Ootober  26,  1943. 59 

The  Dispute  Settlement  of  1943 

Since  both  the  operating  and  non-operating  organiza- 
tions had  announced  their  intention  to  strike  on  December  30, 
the  President  of  the  United  States  personally  Intervened  on 
December  21,  in  an  effort  to  settle  the  two  disputes.  Con- 
ferences were  held  at  the  White  House  attended  by  representa- 
tives of  the  oarriers,  the  executives  of  the  labor  organiza- 
tions concerned,  and  various  government  officials.  The 
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President’s  efforts  at  mediation  failed,  and  on  December  23, 
he  proposed  to  both  the  operating  and  non-operating  organiza- 
tions that  the  dispute  be  settled  by  arbitration,  the  Presi- 
dent to  act  as  the  sole  arbitrator.  This  offer  was  accepted 
by  the  carriers  and  by  two  of  the  operating  organizations, 
the  Brotherhood  of  Locomotive  Engineers  and  the  Brotherhood 
of  Railroad  Trainmen.  The  remaining  three  operating  organi- 
zations refused  to  consider  the  arbitration  proposal,  while 
the  non-operating  organizations  announced  that  they  desired 
to  "take  the  President's  proposal  under  consideration."40 

On  the  following  day,  December  24,  the  two  operating 
organizations  that  had  accepted  the  President's  offer  of  ar- 
bitration cancelled  their  strike  notice,  and  on  December  27, 
the  non-operating  organizations  announced  that  they  would  not 
strike.  However,  as  the  Brotherhood  of  Locomotive  Firemen  and 
Enginemen,  the  Order  of  Railway  Conductors,  and  the  Switch- 
men's Union  of  North  America  gave  no  indication  of  cancelling 
their  strike,  the  President  issued  an  Executive  Order,  on 
Deoember  27,  1943,  taking  possession  of  the  nation's  railroads 
and  providing  for  their  operation  through  the  War  Department. 

On  the  same  day,  the  President  rendered  his  decision 
as  an  arbitrator  in  the  engineer's  and  trainmen's  dispute. 

He  affirmed  the  recommendations  of  the  majority  of  the 

40 
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Emergenoy  Board  for  an  Increase  of  4 cents  per  hour  in  the 
basic  wage  rate,  and  to  this  he  added  an  additional  5 cents 
per  hour,  effective  as  of  the  date  of  the  award.  The  addi- 
tional increase  was  granted  in  lieu  of  new  demands  for  ex- 
penses while  away  from  home  and  for  time  and  one-half  for  over- 
time in  excess  of  forty-four  hours  per  week  presented  by  the 
employees  during  White  House  conferences . He  also  directed 

"that  employees  shall  be  entitled  to  a vacation  of  one  week 

41 

a year  with  pay  at  the  basic  hourly  rate  of  employment." 

This  award,  which  was  approved  by  the  Director  of  Economic 
Stabilization,  was  to  be  effective  for  the  duration  of  the 
war. 

The  remaining  operating  organizations,  the  firemen, 
conductors,  and  switchmen,  did  not  execute  their  strike  threat, 
and  following  additional  negotiations  with  the  carriers,  these 
labor  groups  accepted  a settlement  which  provided  for  the  same 
wage  Increases  and  the  vacation  authorization  awarded  the  en- 
gineers and  trainmen  by  the  President.  This  agreement  was 
reaohed  on  January  14,  1944,  and,  since  the  organizations 
formally  cancelled  their  strike  order  at  the  same  time,  the 
War  Department  permitted  the  carriers  to  put  the  settlement 
into  effect.42 

41 

Ibid.,  p.  124.  Vacations  were  not  an  issue  before 
the  Emergency  Board. 
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The  non-operating  organizations  were  the  last  group 
to  reach  a settlement.  On  December  27,  1943,  they  announced 
that  they  would  accept  the  recommendations  of  the  Special 
Emergency  Board  which  had  recommended  an  increase  of  from  4 
to  10  cents  per  hour  in  a graduated  scale,  provided  the  Presi- 
dent would  arbitrate  the  overtime  issue  whloh  had  developed 
from  an  offer  made  to  the  operating  employees  prior  to  the 
final  settlement  of  that  dispute.  The  non-operating  organi- 
zations desired  overtime  for  all  time  in  excess  of  40  hours 
per  week,  which  was  one  of  the  proposed  terms  in  a settlement 
offered  the  operating  organizations  during  mediation.  The 
President  refused  to  arbitrate  the  overtime  issue  if  he  could 
not  consider  its  effect  upon  the  proposed  wage  scale,  and  the 
employees  refused  to  submit  both  issues  to  arbitration. 

As  an  escape  from  this  dilemma,  the  President  recon- 
vened the  Special  Emergency  Board  on  January  4,  1944,  to  con- 
sider the  claims  of  the  non-operating  employees  for  overtime, 
or  for  an  additional  wage  increase  in  lieu  of  overtime  pay- 
ments. The  Board  opened  hearings  in  Washington  on  January  10, 
but  in  the  meantime  the  carriers  and  the  employees  had  resumed 
direct  negotiations.  These  conferences  were  continued  with 
the  aid  of  the  Board,  and  on  January  17  the  parties  reaohed  a 
settlement.  The  agreement  provided  for  the  acceptance  of  the 
original  recommendations  of  the  Speoial  Emergency  Board  which 
had  suggested  wage  increases  running  from  4 to  10  cents  per 
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hour  in  a graduated  scale.  This  wage  increase  was  retro- 
active to  February  1,  1943.  To  this  increase  was  added  an 
amount  in  lieu  of  overtime  ranging  from  1 to  5 cents  per 
hour,  to  become  effective  December  27,  1943.  The  total  wage 
advance  agreed  upon  ranged  from  11  cents  per  hour  for  employees 
receiving  the  lowest  wage  rates  to  9 cents  an  hour  for  those 
in  the  highest  wage  groups.  This  agreement  was  approved  by 
the  Director  of  Eoonomic  Stabilization  on  January  18,  1944. 

All  of  the  major  wage  disputes  had  been  resolved  and  the  rail- 
roads were  returned  to  private  management  on  the  same  day. 

Summary 

During  1942  and  1943,  four  disputes  developed  between 
labor  and  management  which  were  of  national  interest.  One  of 
these  controversies  was  in  reality  a continuation  of  a dispute 
between  the  non-operating  organizations  and  the  carriers  which 
began  in  1940.  The  Emergency  Board  which  had  heard  the  original 
dispute  had  made  special  recommendations  for  18  short  line 
railroads,  holding  that  a basic  minimum  wage  of  40  cents  per 
hour  should  be  established  and  that  additional  wage  increases 
and  a vacation  plan  should  be  agreed  upon  by  the  parties  through 
direct  negotiations.  As  the  parties  were  unable  to  negotiate 
their  differences,  this  dispute  came  before  a new  Emergency 
Board  in  1942. 
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Prior  to  and  during  the  hearings  before  the  new  Board, 
several  of  the  carriers  were  able  to  resolve  their  differences 
with  the  non-operating  organizations.  The  settlements  ob- 
tained represented  the  acceptance  of  virtually  the  same  agree- 
ment reached  by  most  of  the  nation’s  carriers  in  the  original 
dispute.  For  the  railroads  which  had  not  aohieved  a settle- 
ment, the  Emergency  Board  recommended  acceptance  of  the  same 
terms.  This  finding  was  predicated  on  the  fact  that  the  finan- 
cial condition  of  the  railroads  concerned  was  improving  because 
of  increased  industrial  activity  and  a "substantial  increase" 
in  railroad  rates  granted  by  the  Interstate  Commerce  Commis- 
sion. The  recommendations  of  the  Emergency  Board  in  this  dis- 
pute must  be  supported  as  there  appeared  to  be  very  little 
justification  for  a settlement  with  these  carriers  differing 
from  the  agreements  reached  by  most  of  the  nation’s  railroads. 
In  fact,  to  have  recommended  a different  settlement  would  have 
created  inequities  and  caused  labor  unrest  throughout  the  rail- 
road industry. 

The  second  major  dispute  of  this  period  was  the 
"Diesel  Locomotive  Case"  of  1943.  In  this  controversy,  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  and  the  Brother- 
hood of  Locomotive  Engineers,  each  aoting  independently,  re- 
quested the  rail  carriers  to  adopt  new  methods  of  computing 
wages  for  the  operating  employees  concerned,  to  eliminate  cer- 
tain existing  wage  differentials,  and  to  grant  each  organization 
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the  exclusive  right  to  require  and  furnish  additional  em- 
ployees in  manning  multiple-unit  locomotives.  This  proposal 
was  the  basis  for  a sharp  Jurisdictional  oonflict  between  the 
two  organizations.  In  opposition  to  these  demands,  the  car- 
riers contended  that  there  was  no  Justification  for  a new  wage 
schedule  constructed  in  the  manner  requested  by  the  organiza- 
tions, and  that  additional  men  were  not  required  for  the  opera- 
tion of  all  multiple-unit  locomotives.  They  did  not  strongly 
object  to  the  use  of  an  additional  man  in  through  passenger 
service,  but  they  were  opposed  to  the  proposal  for  freight, 
yard,  and  local  passenger  service. 

The  Emergency  Board  which  considered  this  dispute  for- 
mulated its  recommendations  very  carefully.  It  found  that  the 
existing  method  of  determining  wages  for  the  employees  con- 
cerned should  be  retained,  but  a wage  increase  ranging  from 
5 to  10  cents  per  hour  was  suggested  for  those  employees  who 
operated  certain  types  of  locomotives  weighing  more  than 
350,000  pounds.  The  Board  also  held  that  on  high-speed  passen- 
ger trains  two  men  should  remain  in  the  control  cab  of  the 
locomotive  at  all  times  when  the  train  was  in  motion,  and 
that,  if  this  requirement  necessitated  the  employment  of  an 
additional  man,  he  was  to  be  drawn  from  the  ranks  of  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen.  As  these 
rulings  served  to  preserve  traditional  practices,  and,  at  the 
same  time,  eliminated  certain  inequities  that  had  developed 
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in  the  wage  schedules  of  some  employees  as  new  locomotives 
were  introduced,  it  is  believed  that  the  3oard  demonstrated 
sound  judgement. 

If  this  Board  is  to  be  criticized  it  must  be  because 
of  its  failure  to  eliminate  certain  regional  wage  differen- 
tials. The  Board  held  that  it  could  see  "no  Justification 
for  a continuation  of  these  differentials,"  but  it  believed 
that  the  differentials  could  not  "appropriately  be  eliminated 
under  the  wage  stabilization  program"  and  did  not  recommend 
their  discontinuance.  The  employee  organizations  were  not 
satisfied  with  these  recommendations  and  appealed  the  matter 
to  the  President  who  responded  by  requesting  the  oarriers  to 
renew  negotiations  with  the  organizations.  The  dispute  was 
ultimately  settled  in  accordance  with  the  basic  principles 
recommended  by  the  Emergency  Board,  except  that  the  slight 
regional  wage  differentials  which  had  existed  between  the 
major  operating  territories  were  eliminated.  The  personal 
intervention  of  the  President  in  this  dispute  appears  to  have 
been  unwarranted  as  the  controversy  probably  could  have  been 
settled  through  the  appropriate  channels  of  the  National  Medi- 
ation Board.  However,  the  President’s  aotion  in  this  case 
served  to  strengthen  a precedent  which  led  him  to  act  as  the 
sole  arbitrator  in  a dispute  which  followed. 

The  two  remaining  important  disputes  which  developed 
during  this  period  began  independently,  but  their  final 
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settlements  were  so  olosely  assooiated  that  they  might  al- 
most be  considered  a single  controversy.  The  dispute  between 
the  non-operating  organizations  and  the  carriers  developed 
from  demands  for  a minimum  wage  of  70  cents  an  hour,  an  in- 
crease in  wages  of  20  cents  per  hour,  and  a union  shop  agree- 
ment. The  Issues  were  submitted  to  an  Emergency  Board  which 
ruled  that  a union  shop  agreement  would  violate  the  Railway 
Labor  Act,  but  it  suggested  that  the  employees  be  given  a 
wage  increase  of  8 cents  per  hour.  This  finding  was  made  upon 
evidence  that  the  employees  concerned  received  substantially 
lower  wages  than  comparable  groups  of  employees  in  other  in- 
dustries . 

One  month  later,  the  Director  of  Economic  Stabiliza- 
tion belatedly  ruled  that  this  recommendation  could  not  be 
applied  because  of  changes  in  wage  stabilization  policy  and  a 
"Special  Emergency  Board"  was  appointed  to  reconsider  the 
case.  The  employee  organizations  ignored  the  findings  of  the 
second  Board  and  announced  a nation-wide  strike  unless  a more 
favorable  settlement  was  achieved. 

In  the  meantime,  the  operating  organizations  had  re- 
quested a basic  wage  increase  of  30  per  cent.  This  ussue  was 
submitted  to  an  Emergency  Board  whioh  suggested  a wage  increase 
of  4-1/2  per  cent,  feeling  that  it  was  bound  by  the  "Little 
Steel  formula."  One  of  the  members  of  the  Board  wrote  a vig- 
orous dissent  to  this  recommendation,  for  he  felt  that  the 
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wage  Increase  should  have  been  larger  and  that  the  majority 
members  were  inoorreot  In  their  interpretation  of  the  wage 
stabilisation  program. 

Again,  the  employee  organizations  were  not  satisfied 
and  announced  a strike  effective  on  the  same  date  as  that  pre- 
viously established  by  the  non-operating  groups.  At  this 
point,  the  President  personally  intervened  in  an  effort  to 
mediate  the  disputes,  but  this  attempt  failed  and  he  suggested 
that  he  be  authorized  to  arbitrate  the  issues.  This  proposal 
was  aocepted  by  the  carriers  and  by  two  of  the  operating  or- 
ganizations, while  the  non-operating  groups  took  the  offer 
under  consideration.  As  three  of  the  operating  brotherhoods 
still  proposed  to  strike,  the  President  seized  the  railroads 
and,  at  the  same  time,  he  announced  his  arbitration  award. 

The  President  ruled  that  the  employees  should  receive  vaca- 
tions of  one  week  with  pay,  and  a wage  increase  of  9 cents 
per  hour— one  cent  more  than  the  Stabilization  Director  had 
previously  disapproved.  This  award  was  immediately  approved 
by  the  Director. 

The  remaining  operating  organizations  reached  the 
same  settlement  following  negotiations  with  the  carriers, 
while  the  non-operating  groups  negotiated  an  agreement  pro- 
viding for  a graduated  wage  Increase  ranging  from  9 to  11 
cents  per  hour.  Since  all  of  the  major  disputes  had  been 
settled,  the  President  then  returned  the  railroads  to  private 
management • 
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The  difficulties  which  were  encountered  in  the  settle- 
ment of  these  controversies  were  not  due  to  any  inherent  de- 
fects in  the  Railway  Labor  Act.  Indeed,  the  Act  and  its 
agencies  and  procedures  remained  the  same  as  before.  However, 
the  economic  situation  had  changed  sharply.  Depression  or 
relative  depression  had  given  way  to  wartime  prosperity. 
Traffic  on  the  railroads  was  extremely  heavy  and  railroad 
earnings  had  increased  sharply.  Labor  organizations  had  be- 
come able  to  point  to  the  carriers1  ability  to  pay  In  demand- 
ing increases  In  wages.  The  wartime  emergency  made  it  impor- 
tant that  nothing  should  be  allowed  to  Interfere  with  the  con- 
tinuous operation  of  the  railroads.  The  position  of  the  rail- 
road labor  organizations  was  extremely  powerful.  And  yet  the 
program  for  wage  stabilization  Interfered  with  the  ability  of 
the  workers  to  secure  the  wage  Increases  to  which  they  felt 
entitled. 

The  demands  of  the  labor  organizations  were  far  from 
completely  unreasonable.  The  employees  presented  a strong 
case  for  a wage  increase  and  the  carriers  did  not  maintain 
that  an  advance  was  unwarranted.  The  problem  was  to  deter- 
mine how  large  the  increase  was  to  be.  Consistency  with  the 
wage  stabilization  program  was  one  issue  in  this  connection. 
However,  it  was  also  very  Important  to  reach  compromise  solu- 
tions which  would  insure  the  continuous  operation  of  the  rail- 
roads, and  the  emergency  boards  sometimes  seemed  to  pay  more 
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attention  to  this  matter  than  to  basic  principles  and  issues. 
The  employee  organizations,  on  the  other  hand,  recognized 
that  the  wage  stabilization  program  was  somewhat  vaoillatory, 
and  previous  experience  had  indicated  that  additional  con- 
cessions might  be  obtained  following  intervention  by  the 
President.  Accordingly,  the  employees  pursued  their  objec- 
tives after  the  procedures  of  the  Act  had  been  exhausted, 
feeling  with  at  least  partial  Justification  that  additional 
concessions  might  be  won.  In  short,  the  workers  had  less 
incentive  than  formerly  to  acoept  the  best  terms  which  could 
be  obtained  under  the  Act. 


CHAPTER  VII 


THE  NATIONAL  WAGE  AND  RULE  MOVEMENTS  OF 
1945  AND  1946 

Following  the  return  of  the  railroads  to  private 
management  on  January  18,  1944,  no  further  disputes  of 
national  importance  developed  until  December,  1944.  Early 
in  that  month,  the  Brotherhood  of  Locomotive  Engineers  and 
the  Brotherhood  of  Railroad  Trainmen  published  a draft  of 
thirty-seven  proposed  changes  in  the  existing  working  rules 
which  Involved  major  revisions  in  the  standard  methods  and 
procedures  of  railroad  operation.  These  proposals  were  not 
formally  submitted  to  the  carriers  at  that  time,  but  the  car- 
riers were  aware  of  their  publication.  Within  a short  time, 
the  Brotherhood  of  Locomotive  Firemen  and  Enginemen,  the 
Order  of  Railway  Conductors,  and  the  Switchmen’s  Union  of 
North  America  also  announoed  that  they  were  formulating  modi- 
fications In  the  working  rules  governing  their  organizations. 
The  carriers  were  fully  informed  of  these  events  and  they  in- 
itiated a series  of  conferences  between  the  representatives 
of  the  five  operating  organizations  and  the  committees  which 
represented  the  railroads  in  each  of  the  three  major  terri- 
tories in  an  effort  to  resolve  this  developing  controversy. 

These  meetings,  which  were  held  in  New  York  City 
from  early  March  through  June,  were  not  successful,  and  on 
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July  24,  1945,  the  operating  organizations  formally  served 
notice  of  their  demands  on  the  individual  railroads  through- 
out the  country.  The  Brotherhood  of  Locomotive  Engineers  and 
the  Brotherhood  of  Railroad  Trainmen  demanded  a general  vage 
increase  of  25  per  cent,  with  a minimum  increase  of  $2.50  per 
day.  In  addition,  these  organizations  desired  a standardiza- 
tion of  basic  rates  of  pay  throughout  the  country,  certain 
revisions  in  mileage  and  overtime  pay,  limitations  on  train 
lengths,  and  extensive  revision  of  various  working  rules.  A 
total  of  45  demands  were  submitted.  The  other  three  operat- 
ing organizations  representing  the  firemen,  conductors,  and 
switchmen,  requested  a wage  increase  of  $2.50  per  day,  as  well 
as  46  ohanges  in  the  existing  working  rules.  In  a counter 
proposal  submitted  to  the  five  operating  organizations  on  the 
same  day,  the  carriers  requested  the  revision  of  29  working 
rules.  There  were  a few  attempts  to  negotiate  these  demands 
and  oounter  demands  on  the  individual  properties,  but  as 
these  conferences  did  not  accomplish  anything,  the  labor  or- 
ganizations requested  that  the  dispute  be  negotiated  at  a 
national  level.*" 

In  the  meantime,  the  fifteen  non-operating  organiza- 
tions which  had  cooperated  in  the  national  wage  movement  of 

*For  a discussion  of  these  early  developments,  see 
Railroad  Wages  and  Labor  Relations,  1900-1946.  The  Executive 
Committee  of  the  Bureau  of  Information  of  the  Eastern  Rail- 
ways (June,  1947),  pp.  128-129. 
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1943  served  notioes  on  the  Individual  railroads  that  they  de- 
sired various  changes  in  their  working  agreements.  These 
notices,  which  were  submitted  during  the  summer  and  fall  of 
1945,  were  not  uniform.  Most  of  them  requested  wage  Increases, 
others  proposed  changes  in  the  existing  working  rules  and  work- 
ing conditions,  while  still  others  demanded  both  wage  Increases 
and  a revision  of  working  rules.  The  carriers,  in  turn,  sub- 
mitted proposals  to  most  of  the  non-operating  organizations 
for  changes  in  the  rules  of  their  working  agreements.  This 
controversy  was  first  negotiated  by  the  individual  railroads 
and  the  organizations  concerned,  but  the  parties  agreed  to 
conduct  further  negotiations  on  a national  basis  after  early 
conferences  proved  unsuccessful.  When  national  conferences 
began,  the  non-operating  organizations  agreed  to  convert 
their  various  proposals  into  a single  demand  for  a wage  in- 
crease  of  30  cents  per  hour.  In  return,  the  carriers  with- 
drew their  proposed  rule  changes.2 

During  the  latter  part  of  November,  1945,  both  the 
operating  and  non-operating  groups  met  jointly  with  the  car- 
riers in  a series  of  national  conferences.  Sinoe  the  parties 
were  not  able  to  effect  a settlement,  on  December  13,  1945, 
the  carriers  requested  the  services  of  the  National  Mediation 
Board,  while  the  non-operating  employees,  together  with  the 
organizations  representing  the  firemen,  conductors,  and 
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switchmen,  submitted  a similar  request  to  the  Mediation  Board 
in  respect  to  the  wage  issue.  The  Brotherhood  of  Looomotive 
Engineers  and  the  Brotherhood  of  Railroad  Trainmen  did  not 
request  the  intervention  of  the  Board.3 4 

On  January  4,  1946,  the  Mediation  Board,  represented 
by  its  Chairman,  H.  H.  Schwartz,  George  A.  Cook,  and  Frank  P. 
Douglass,  began  mediation  proceedings  in  Chicago.  However, 
the  Board  was  not  successful  in  its  mediatory  efforts,  and  on 
January  19,  arbitration  was  proposed.  It  has  been  previously 
noted  that  the  non-operating  organizations  and  the  carriers 
had  already  withdrawn  the  rules  issue  from  their  dispute,  and 
the  Mediation  Board,  in  proposing  arbitration,  suggested  that 
the  operating  organizations  and  the  carriers  defer  the  rules 
issue  and  submit  the  wage  question  alone  to  arbitration. 

Thus,  the  Board  attempted  to  persuade  all  of  the  parties  to 
limit  the  controversy  to  the  wage  increases  in  question  and 
to  submit  this  issue  to  one  or  more  boards  of  arbitrations.^ 

The  Board’s  suggestion  of  arbitration  was  made  in  a 
letter  to  the  various  organizations  which  is  quoted  in  part*5 

3Ibid.,  p.  129. 

4 

Twelfth  Annual  Report  of  the  National  Mediation  Board 
Including  the  Report  of  the  National  Railroad  Adjustment  Board 
for  the  Fiscal  Year  Ended  June  30.  1946  (Washington:  Govern- 

ment Printing  Office,  1947;,  p.  2. 

5 

Quoted  by  A.  F.  Whitney,  Railroad  Rules — Wage  Move- 
men t_in_JJnM^  ( Cleveland:  Brotherhood 

of  Railroad  Trainmen,  1946),  p.  20. 
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Mediation  conferences  began  on  January  4, 

1946,  and  since  that  date  the  National  Mediation 
Board  has  used  its  best  efforts  to  bring  about  an 
amioable  settlement  through  mediation,  but  has 
been  unsuccessful. 

It  is  the  view  of  the  Board  that  the  question 
of  rules  as  referred  to  in  the  application  filed 
by  the  Carriers’  Conference  Committee,  should  be 
deferred. 

The  Board  has  decided  that  it  is  not  able 
through  mediation  conferences  to  dispose  of  the 
requests  for  wage  increases. 

Therefore,  in  accordance  with  Section  5, 
first,  of  the  Railway  Labor  Act,  the  National 
Mediation  Board  now  requests  and  urges  that  you 
enter  into  an  agreement  to  submit  the  wage 
question  to  arbitration,  as  provided  in  Section 
8 of  the  Act. 

The  fifteen  non-operating  organizations,  the  Brother- 
hood of  Locomotive  Firemen  and  Enginemen,  the  Order  of  Rail- 
way Conductors,  and  the  Switchmen’s  Union  of  North  America, 
as  well  as  the  carriers,  agreed  to  confine  the  dispute  to 
the  question  of  wage  Increases  and  to  submit  the  issue  to 
arbitration.  However,  in  a letter  to  the  National  Mediation 
Board  dated  January  22,  1946,  the  Brotherhood  of  Locomotive 
Engineers  and  the  Brotherhood  of  Railroad  Trainmen  refused 
to  submit  their  demands  to  arbitration  and  insisted  that  the 
wage  issue  and  the  proposed  changes  in  working  rules  were 

g 

inseparable.  This  letter  is  quoted  In  part: 

This  acknowledges  receipt  of  your  letter  of 
January  19,  1946  .... 

In  this  letter  you  state: 

"It  is  the  view  of  the  Board  that 
the  question  of  rules,  as  referred  to  in 


6Ibid.,  p.  49. 
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the  application  filed  by  the  carriers1 
Conference  Committee,  should  be  deferred.” 

It  is  our  opinion  that  your  Board  has  no  Juris- 
diction to  express  or  assume  this  position.  The  con- 
troversy as  to  rules  now  existing  between  the  car- 
riers and  the  Brotherhood  of  Looomotive  Engineers 
and  the  Brotherhood  of  Railroad  Trainmen  is  as 
muoh  a part  of  the  issue  to  be  determined  as  the 
demand  for  a wage  increase  and  your  Board  has  no 
authority  to  reject  or  to  assume  a position  by 
making  a recommendation  that  we  defer  this  issue. 

In  taking  this  position  it  appears  to  us  that  you 
are  supporting  the  position  taken  by  the  carriers 
from  the  beginning  of  this  dispute  and  are  acting 
as  an  advocate  of  the  carriers,  rather  than  the 
Mediation  Board  aoting  under  the  authority  of  the 
Railway  Labor  Act. 

We,  therefore,  state  that  we  will  not  accept 
your  position,  but  herewith  vigorously  press  our 
position  heretofore  stated  in  relation  to  the 
rules  and,  so  far  as  we  are  concerned,  these  rules 
must  be  determined  together  with  the  issue  of  wages. 

You  further  ask  us: 

"Therefore,  in  accordance  with 
Section  5,  first,  of  the  Railway  Labor 
Act,  the  National  Mediation  Board  now 
requests  and  urges  that  you  enter  into 
an  agreement  to  submit  the  wage  ques- 
tion to  arbitration,  as  provided  in 
Section  8 of  the  Act.” 

We  repeat  that  we  will  not  suspend  nor  defer  any 
part  of  our  issue  against  the  oarriers.  In  relation 
to  both  questions,  we  are  not  in  aooord  with  your  re- 
quest to  enter  into  arbitration  with  the  carriers. 

After  refusing  the  Mediation  Board's  suggestion  to 
arbitrate  the  controversy,  these  two  operating  organizations 
began  the  circulation  of  a strike  ballot  among  their  members 
on  February  1,  1946.  Reoords  of  the  poll  indicated  that 
approximately  98.5  per  cent  of  the  membership  favored  a strike 

•r 

if  the  issues  could  not  be  resolved  by  other  means,  and  the 
two  organizations  established  a progressive  strike  date 
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effective  Maroh  11,  to  continue  through  March  14,  1946,  at 

which  time  all  employees  who  were  members  of  these  two  organi- 

7 

zations  would  be  off  the  job. 

In  the  meantime,  two  arbitration  boards  had  been  se- 
lected to  consider  the  demands  submitted  by  the  fifteen  non- 
operating organizations  and  the  three  operating  organizations 
that  had  accepted  arbitration. 

The  Wage  Dispute  Between  the  Carriers  and 
Three  of  the  Operating  Organizations-- 
Arbitration  Board  No.  61 

The  Arbitration  Board  which  decided  the  wage  dispute 
between  the  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 
the  Order  of  Railway  Conductors,  and  the  Switchmen’s  Union  of 
North  America  and  the  carriers  as  represented  by  the  Eastern, 
Western,  and  Southeastern  Carriers’  Conference  Committees,  was 
composed  of  Judge  Riohard  F.  Mitchell,  who  served  as  Chairman, 
C.  J.  Goff,  assistant  president.  Brotherhood  of  Locomotive 
Firemen  and  Enginemen,  and  R.  W.  Brown,  president,  Reading 
Railroad  Company.  As  the  arbitrators  who  represented  the 
parties  to  the  dispute  could  not  agree  upon  a neutral  member. 
Judge  Mitchell  was  designated  to  serve  by  the  National  Media- 
tion Board  and  he  was  elected  Chairman  of  the  Board:7 8 

7 

Report  to  the  President  by  the  Emergency  Board  Ap- 
pointed March  8,  1946,  Pursuant  to" Section  10  of  the  Railway 
Labor  Act,  April  18,  1946  (Washington:  (government  Printing 

0m'ce,  'i94iT,  p.  5. 

Q 

Twelfth  Annual  Report  of  the  National  Mediation 
Board,  p.  41. 
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The  Board  of  Arbitration  began  hearings  in  Chicago, 
on  February  18,  and  rendered  its  award  on  April  3,  1946. 

During  the  hearings,  all  parties  were  given  adequate  oppor- 
tunity to  present  their  respective  positions  and  8 record  con- 
sisting of  3,660  pages  plus  many  exhibits  was  compiled.  The 
Arbitration  Board,  in  rendering  its  award,  found:9 

Yiith  respect  to  the  question  submitted  for  ar- 
bitration, this  Board  finds  from  the  evidenoe 
offered  and  the  showing  made  that  the  Award  should 
be  and  hereby  is  as  follows: 

AWARD 

The  Board  awards  the  sum  of  One  Dollar  and 
Twenty-eight  Cents  (1.28)  per  basio  day  as  Jus- 
tified under  the  evidenoe  and  a uniform  increase 
in  that  amount  per  basic  day,  applicable  to  all 
Employees  parties  hereto,  shall  be  added  to  all 
existing  rates  of  pay,  in  accordance  with  said 
Arbitration  Agreement. 

The  wage  increase  granted  under  this  Award 
shall  beoome  effective  January  1,  1946,  in  ac- 
cordance with  the  Arbitration  Agreement. 


Finding  and  Certification 

This  Board  specifically  finds  and  certifies 
uhat  the  Award  herein  rendered  and  the  wage  change 
thereby  made  is  consistent  with  the  standards  now 
in  effect  established  by  or  pursuant  to  law  for 
the  purpose  of  controlling  Inflationary  tendencies, 
and  is  approvable  in  its  entirety  for  the  purpose 
of  price  increases. 

Mr.  C.  J.  Goff,  the  employee  representative,  dissented  from 
the  majority  findings  of  the  Board. 


9 

Transcript  of  the  Proceedings  of  the  Arbitration  Board 
Appointed  Under  the  Provisions  of  the  Railway  labor"' Act.  Na- 
tlonal  Mediation  Board  Docket  Ho.  A- 2215",  Arb.  61  (Washington: 
Frank  M.  Williams  & flo.,  1946),  ?'."l585.  
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The  Wage  Dispute  Between  the  Carriers  and  the 
Non-Operating  Labor  Organizations  — 

Arbitration  Board  No.  62 

The  Arbitration  Board  which  was  formed  to  consider 
the  dispute  between  the  Employees ' National  Conference  Com- 
mittee representing  the  fifteen  non-operating  labor  organiza- 
tions, and  the  railroads  of  the  nation  represented  by  the 
Eastern,  Western,  and  Southeastern  Carriers'  Conference  Com- 
mittees, consisted  of  six  men.  The  employee  members  were 
Felix  Knight,  general  president  of  the  Brotherhood  Railway 
Carmen  of  America,  and  E.  E.  Milliman,  president  of  the 
Brotherhood  of  Maintenance  of  Way  Employees.  The  carriers 
were  represented  by  Ralph  Budd,  president  of  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  and  J.  Carter  Fort, 
vice-president  of  the  Association  of  American  Railroads. 

Since  these  arbitrators  were  not  able  to  agree  upon  the  neu- 
tral members  to  complete  the  Board,  the  National  Mediation 
Board  appointed  Judge  Herbert  B.  Rudolph  and  Judge  Ernest  M. 
Tipton  to  serve  as  neutral  arbitrators.10 

This  Arbitration  Board  met  in  Chicago  and  hearings 
began  on  February  18.  The  Board  concluded  its  hearings  and 
announced  its  findings  on  the  same  day  that  the  award  to  the 
operating  organizations  was  made,  April  3,  1946.  The  awards 
were  identical,  granting  an  increase  of  16  oents  per  hour 

10Twe  lfth  Annual  Report  of  the  National  Mediation 
Board,  p.  4£. 
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effective  January  1,  1946.^  Again,  the  employees  announced 
their  dissatisfaction,  but  the  organizations  did  not  take 
definite  action  at  that  time. 

In  the  meantime,  the  Brotherhood  of  Locomotive  Engi- 
neers and  the  Brotherhood  of  Railroad  Trainmen,  which  had  re- 
fused to  participate  in  the  arbitration  proceedings,  gave  no 
indication  of  cancelling  the  strike  which  had  been  called, 
effective  March  11,  1946.  Accordingly,  the  National  Media- 
tion Board  notified  the  President  that  an  interruption  of 
interstate  commerce  was  threatened,  and  the  President  appointed 
an  Emergency  Board,  under  Section  10  of  the  Railway  Labor  Act, 

IP 

to  investigate  and  report  on  the  dispute.  This  Board  was 
oreated  on  March  8,  and  was  composed  of  Leif  Erickson  (Chair- 
man), Frank  M.  Swacker,  and  Gordon  S.  Watkins.  The  Emergency 
Board  convened  In  Chicago  on  March  12,  and  hearings  were  held 
through  April  3. 

The  Wage  and  Rule  Dispute  Between  the  Carriers 

and  Two  of  the  Operating  Organizations — 

Emergency  Board  No.  33 

The  Brotherhood  of  Locomotive  Engineers  and  the  Brother- 
hood of  Railroad  Trainmen,  during  the  hearings  before  the 

11 Ibid. 

12 

This  dispute  marked  the  first  time  since  the  creation 
of  the  National  Railway  Labor  Panel  that  the  labor  organiza- 
tions did  not  utilize  its  facilities  In  a major  controversy. 
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Emergency  Board,  repeated  their  demands  for  an  increase  of 
25  per  cent  in  the  basic  wage  rate,  with  a minimum  increase 
of  $>2 .50  per  day.  In  support  of  this  proposal,  the  organisa- 
tions maintained  that  engineers,  yardmen,  and  trainmen  had 
received  only  a very  small  wage  increase  during  the  previous 
twenty  years,  a total  of  24  cents  per  hour  or  fl.92  per  day. 
This  faot,  it  was  contended,  had  resulted  in  railroad  wages 
lagging  behind  those  of  workers  in  other  industries,  and  had 
created  a "grossly  inequitable  situation"  which  should  be 
corrected  immediately.  The  employees  also  argued  that  living 
costs  had  increased,  that  railroad  employment  was  very  hazard- 
ous, that  the  level  of  training  and  experience  required  of 
engineers  and  trainmen  was  high,  and  that  the  "productivity" 
of  the  employees  had  increased.  All  of  these  factors,  it  was 
maintained,  Justified  a substantial  increase  in  wages.  In 
reference  to  the  wage  stabilization  policies  of  the  govern- 
ment, the  employees  pointed  out  that  under  the  existing  "oost- 
of-living  formula"  an  increase  in  the  basic  wage  rate  of  33 
per  cent  above  the  wage  level  existing  on  January  1,  1941,  was 
permitted.  This  polioy  justified  an  increase  of  18  per  cent, 
and  as  "additional  and  foreseeable  increases  in  the  cost  of 
living  beyond  the  amount  presently  approved  in  the  cost-of- 
living  formula,"  together  with  existing  "gross  inequities" 
justified  an  additional  increase,  the  employees  contended 
that  the  Board  should  authorize  the  full  25  per  cent  Increase 
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13 

In  wageB  being  sought. 

In  presenting  their  position  to  the  Emergency  Board 
opposing  the  wag©  proposals,  the  carriers  relied  principally 
upon  their  view  that  the  volume  of  railroad  traffic  would  de- 
cline during  the  post-war  period,  and  that  railroad  revenues 
would  decrease  accordingly.  It  was  maintained  that  the  rail- 
roads were  faced  with  increasingly  Bevere  competition,  and 
that  this  fact,  together  with  a deoline  in  the  movement  of 
troops  and  war  materials,  would  place  the  railroads  in  a 
serious  financial  situation  if  a substantial  wage  increase 
was  granted.  The  carriers  also  attacked  the  exhibits  sub- 
mitted by  the  employees  which  compared  wage  levels  in  the  rail- 
road industry  with  those  in  other  Industries.  The  carriers 
argued  that  the  actual  "take-home"  pay  of  railroad  workers  was 
much  higher  than  that  indicated  by  employee  testimoney,  and 
that  an  increase  of  about  10  cents  per  hour  in  the  basic  rate 
would  be  sufficient  to  remove  any  existing  inequities.  Fi- 
nally, the  carriers  contended  that  the  railroad  industry  should 
be  regarded  as  an  entity  In  making  any  wage  adjustments,  and 
that  the  16  cent  increase  awarded  by  the  two  arbitration  boards 
to  the  other  operating  organizations  and  to  the  non-operating 
groups  should  be  regarded  as  a maximum  limit  not  to  be  exceeded. 
To  exceed  this  wage  Increase,  it  was  declared,  would  be  to 

13 

Report  to  the  President  by  the  Emergency  Board 
Appointed  March  8,  1946.  pp.  5-6. 
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invite  unrest  and  discontent  in  the  railroad  Indus try. 

It  will  be  remembered  that  the  two  operating  organi- 
zations in  this  dispute  submitted  44  proposed  rule  changes  to 
the  carriers  in  conjunction  with  their  wage  demands,  and  that 
the  railroads  made  a oounter  proposal  requesting  that  29  work- 
ing rules  be  revised.  In  connection  with  these  proposed  changes 

in  the  working  rules,  the  Emergency  Board  made  the  following 
15 

statement: 

The  brotherhoods  presented  44  proposals  oonoern- 
lng  working  rules  affecting  the  train  and  engine  ser- 
vice agreements,  for  uniform  application  nation-wide, 
and  proposals  for  complete  new  agreements  covering 
dining  car  stewards  and  yardmasters.  The  carriers 
presented  proposals  for  29  rule  changes  affecting 
the  train  and  engine  service  groups. 

Generally,  the  proposals  of  each  side  are  ex- 
treme. Some  of  those  of  the  organizations  would 
result  in  seven  days*  pay  for  one  day's  work ; and 
indeed,  by  combinations  of  proposals,  even  multiples 
of  that. 

Some  of  those  of  the  carriers  would  abolish  with 
one  stroke  the  rights  of  the  organizations  acquired 
after  a half  a century  of  effort  through  negotiation, 
arbitration,  commissions,  emergency  boards,  et  cetera. 

Doubtless,  both  sides  made  their  proposals  for- 
reaching  [sic]  for  trading  purposes. 

Many  of  the  proposals  have  some  basic  merit,  but 
In  their  presentation  to  us,  each  side  contented  It- 
self in  the  main  with  asserting  its  demands  and 
pointing  out  the  extremity  of  the  proposals  of  the 
other  side  without  either  offering  us  any  substantial 
assistance  In  the  way  of  definitive  suggestions  of 
rules  which  would  meet  reasonably  the  merited  demands 


14Ibid.,  pp.  6-8. 

15 

Ibid. , p.  11.  The  rule  proposals  of  the  organiza- 
tions are  quoted  in  full  on  pages  28-47  of  this  document,  and 
the  carriers  counter  proposals  are  found  on  pages  47-58. 
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of  the  other  side.  The  volume  of  material  offered 
in  support  of  the  respective  contentions  concerning 
these  proposed  rules  changes  consists  of  many 
thousands  of  printed  pages  of  historical  and  techni- 
cal setting  of  the  rules.  Merely  to  read  all  this 
material  would  take  weeks,  and  to  digest  it  and  reach 
conclusions  upon  it  would  take  months.  And  then  a 
reasonable  result  could  be  reached  only  by  coopera- 
tive assistance  from  the  parties.  The  subject-matter 
is  extremely  technical  and  a slight  inadvertence  might 
afford  grounds  for  claims  running  into  the  hundreds 
of  thousands  of  dollars  or  the  destruction  of  vital 
rights  of  employees. 

The  Emergency  Board  submitted  its  findings  to  the 
President  on  April  18,  1946.  Regarding  the  wage  proposal  of 
the  two  operating  organizations,  the  Board  made  the  following 
statement  and  recommendations: 

At  the  outset  of  consideration  of  this  proposal, 
we  are  confronted  with  the  situation  that  there  were 
sitting  concurrently  two  Boards  of  Arbitration,  con- 
stituted under  the  Railway  Labor  Act,  considering 
similar  demands:  One  by  the  fifteen  unions  repre- 

senting the  non-operating  employees,  and  the  other  by 
the  other  three  operating  brotherhoods,  pursuant  to 
agreement  of  the  parties.  On  April  3rd  these  boards 
rendered  their  decisions,  in  each  case  awarding  an 
increase  of  16  cents  per  hour  in  the  basic  hourly 
rates . 

This,  it  is  asserted,  and  we  believe  correctly, 
fixes  a pattern  binding  upon  this  Board,  and  we 
accordingly  reoommend  a like  increase--namely,  $1.28 
per  basic  day  or  16  cents  per  hour,  the  same  to  be 
applicable  to  all  arbitraries,  differentials,  mis- 
cellaneous rates,  special  allowances,  and  daily  and 
monthly  guaranties,  retroactive  to  January  1,  1946, 
and  applicable  to  all  carriers  involved  in  these 
proceedings . 

The  Board  was  very  hesitant  in  attempting  to  make  any 
recommendations  concerning  the  rule  ohanges  requested  by  the 


16 


Ibid . , p . 8 
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two  brotherhoods  or  the  counter  proposal  of  the  oarriers. 

17 

The  Emergency  Board  stated  in  this  connection: 

Save  for  a comparatively  few  definite  recom- 
mendations hereinafter  made  concerning  particular 
rules,  we  can,  in  the  limited  time  at  our  disposal, 
do  nothing  other  than  to  remand  the  rules  contro- 
versy to  the  parties  for  further  negotiations.  It 
was  apparent  in  the  course  of  the  hearing  that  no 
very  serious  effort  has  been  made  by  the  parties  to 
negotiate  with  respect  to  the  demands,  as  it  was 
evident  that  there  was  uncertainty  on  both  sides  as 
to  the  actual  scope  or  operation  of  their  respective 
demands . 

Accordingly,  the  Board  made  twenty  very  general  recommenda- 
tions in  reference  to  the  revision  of  certain  working  rules, 
but  no  specific  findings  were  made  and  it  may  be  stated  that 

for  all  practical  purposes  the  rules  controversy  was  returned 

18 

to  the  parties  for  further  negotiation  and  settlement. 

The  Brotherhood  of  Locomotive  Engineers  and  the  Brother- 
hood of  Railroad  Trainmen  both  denounced  the  findings  of  the 
Emergency  Board  and  stated  that  they  would  not  accept  the  wage 
increase  recommended.  A strike  was  announced  to  become  effec- 
tive May  18,  1946,  at  4:00  P.  M.,  unless  a satisfactory  settle- 
ment of  the  controversy  could  be  achieved  prior  to  the  strike 
date.  However,  negotiations  between  the  two  brotherhoods  and 
the  Carriers ' Conference  Committee  were  continued  through 
May  2,  1946,  at  which  time  they  were  discontinued  because  the 


17Ibid.,  p.  12. 
18Ibid.,  pp.  12-26. 
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representatives  of  the  organizations  refused  to  attend  further 
conferences,  maintaining  that  the  carriers  were  not  attempting 

I Q 

to  negotiate  the  issues  involved  in  the  dispute. 

In  the  meantime,  the  eighteen  labor  organizations  that 
had  submitted  their  demands  to  boards  of  arbitration  presented 
new  wage  requests  to  the  carriers.  Contending  that  the  wage 
increase  of  16  cents  an  hour  awarded  by  the  arbitration  board 
was  "grossly  inadequate,"  the  fifteen  non-operating  organiza- 
tions, on  April  15,  1946,  formally  demanded  an  additional  wage 
increase  of  14  cents  per  hour.  On  May  3,  1946,  following  the 
example  of  the  non-operating  brotherhoods,  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  the  Order  of  Railway  Con- 
ductors, and.  the  Switchmen’s  Union  of  North  America  served 
notioe  on  the  carriers  for  an  additional  increase  of  #1.20 
per  day.  Thus,  the  entire  wage  movement  on  the  part  of  all 

twenty  of  the  railroad  labor  organizations  became  the  subject 

20 

of  renewed  negotiations. 

Intervention  by  the  President 
of  the  United  States 

On  May  13,  1946,  following  the  breakdown  of  negotia- 
tions between  the  Brotherhood  of  Locomotive  Engineers  and  the 
Brotherhood  of  Railroad  Trainmen  and  the  carriers.  President 


1 Q 

See  A.  F.  Whitney,  op.  oit.,  pp.  63-74. 
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Railroad  Wages  and  Labor  Relations,  1900-1946.  p. 
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Truman  personally  intervened  In  the  dispute.  His  first  act 
was  to  call  a conference  with  A.  Johnston,  Grand  Chief  Engi- 
neer, Brotherhood  of  Looomotive  Engineers,  and  A.  F.  Whitney, 
President,  Brotherhood  of  Railroad  Trainmen.  This  conference, 
held  at  the  White  House,  on  May  14,  1946,  was  attended  by 
Secretary  of  Labor  Lewis  Schwellenbach,  Dr.  John  Steelman, 

Mr.  H.  H.  Schwartz,  Chairman  of  the  National  Mediation  Board, 
and  Mr.  John  Snyder,  the  Director  of  Stabilization.  During 
this  meeting,  the  President  requested  the  two  organizations 
to  join  with  the  other  operating  unions  in  negotiations  with 
the  carriers  and  to  abandon  their  rules  program  for  the  moment. 
It  was  suggested  that  a wage  increase  of  about  18-1/2  cents 
an  hour  might  be  obtained  by  the  organizations  if  this  pro- 
posal was  accepted.  The  two  brotherhoods  absolutely  refused 
to  join  the  other  organizations  in  negotiations  with  the  car- 
riers, maintaining  that  the  other  three  operating  brotherhoods 
had  ’’double-crossed”  them  by  abandoning  their  proposed  rule 
changes.  However,  at  the  insistence  of  the  President,  both 
Mr.  Whitney  and  Mr.  Johnston  agreed  to  resume  conferences  with 

the  carriers,  but  they  did  not  modify  their  position  in  refer- 

21 

ence  to  the  working  rule  changes  proposed. 

Following  the  agreement  with  the  President  to  resume 
negotiations  with  the  carriers,  the  representatives  of  the 

Pi 

A.  F.  Whitney,  op.  cit.,  pp.  75-77. 
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two  brotherhoods  met  with  carrier  representatives  on  May  14, 

15,  16,  and  17,  without  either  party  modifying  its  position. 

At  the  same  time,  the  oarriers  were  holding  separate  meetings 

with  the  other  three  operating  organizations  and  the  fifteen 

non-operating  unions.  On  May  17,  the  President  called  another 

conference  with  the  chief  executive  of  the  two  brotherhoods, 

and  on  finding  that  negotiations  with  the  carriers  had  reached 

an  impasse,  the  President  issued  an  Executive  Order  taking 

possession  of  the  railroads  and  plaoing  them  under  control  of 

the  Office  of  Defense  Transportation  for  operation.  22  on  the 

following  day.  May  18,  1946,  the  date  set  for  the  strike  by 

the  Brotherhood  of  Locomotive  Engineers  and  the  Brotherhood 

of  Railroad  Trainmen,  the  President,  through  Dr.  John  Steelman, 

personally  requested  the  two  organizations  to  postpone  the 

called  strike  for  five  days,  expressing  the  belief  that  the 

railroads  were  ready  to  make  some  concessions  in  their  posi- 
23 

tion.  The  postponement  was  agreed  to  by  the  two  organiza- 
tions, but  since  the  agreement  was  reached  at  3:40  P.  M.,  prior 
to  the  scheduled  strike  at  4:00  P.  M«,  there  were  sporadic 
walk-outs  throughout  the  country  as  the  train  and  engine  ser- 
vice employees  did  not  receive  official  notification  of  the 
postponement  until  after  4:00  P.  M. 

The  strike  was  postponed  until  4:00  P.  M.,  May  23, 

22Ibid.,  pp.  79-80. 

23Ibid.,  pp.  85-91. 
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and  the  representatives  of  the  two  brotherhoods  returned  to 
Washington,  D.  C.,  on  May  19,  to  renew  negotiations  with  car- 
rier representatives  at  the  request  of  the  President.  How- 
ever, instead  of  negotiating  directly  with  the  railroads, 
conferences  were  held  with  the  President’s  staff,  with  the 
President  acting  as  mediator  between  the  parties.  On  May  22, 
the  employee  representatives  met  with  the  President  and,  dur- 
ing the  conference,  the  President  again  proposed  that  the 

employees  accept  a wage  Increase  of  18-1/2  cents  per  hour  and 

24 

abandon  their  proposed  rule  changes.  This  offer  was  re- 
fused by  the  brotherhoods  in  a letter  delivered  to  the  Presi- 
dent during  the  morning  of  May  23,  and  at  4:00  P.  M.  that 
afternoon,  the  employees  began  their  nation-wide  strike.25 
Although  the  employees  represented  by  the  fifteen  non-operat- 
ing organizations  and  the  other  three  operating  brotherhoods 
did  not  officially  join  in  the  strike,  many  individual  em- 
ployees joined  the  striking  engineers  and  trainmen.  The 
effect  of  the  strike  was  described  by  the  National  Mediation 
Board  as  "immediate,  paralyzing  and  Nation-wide.” 

On  the  evening  of  the  following  day.  May  24,  the 
President,  in  a national  broadcast,  requested  the  strikers 
to  return  to  their  work  by  4:00  P.  M.  the  next  day,  and 

24Ibld.,  p.  101. 

OR 

Ibid.,  pp.  103-105. 


257 


announced  that  he  would  appear  before  a joint  session  of 
Congress  on  May  26  to  deliver  an  address  on  the  emergency. 

The  President,  among  other  comments,  made  the  following  state- 

oa 

ment  to  the  striking  workers: 

The  railroads  must  resume  operation.  In  view 
of  the  extraordinary  emergency  which  exists,  as 
President  of  the  United  States,  I call  upon  the 
men  who  are  now  out  on  strike  to  return  to  their 
jobs  and  to  operate  our  railroads.  To  each  man  now 
out  on  strike  I say  that  duty  to  your  country  goes 
beyond  any  desire  for  personal  gain. 

If  sufficient  workers  to  operate  the  trains 
have  not  returned  by  4:00  P.  M.  tomorrow,  as  head 
of  your  Government  I have  no  alternative  but  to 
operate  the  trains  by  using  every  means  within  my 
power.  I shall  call  upon  the  Army  to  assist  the 
Office  of  Defense  Transportation  in  operating  the 
trains,  and  I shall  ask  our  armed  forces  to  fur- 
nish protection  to  every  man  who  heeds  the  call 
of  his  country  in  this  hour  of  need. 

On  the  morning  of  May  25,  the  fifteen  non-operating 
organizations  and  the  three  operating  brotherhoods  represent- 
ing the  firemen,  conductors,  and  switchmen,  reached  an  agree- 
ment with  the  carriers.  This  settlement  provided  for  the 
acceptance  of  the  16  cent  wage  Increase  awarded  by  the  two 
arbitration  boards,  together  with  an  additional  2-1/2  cents 
per  hour,  to  become  effective  May  22,  1946.  These  agreements 
did  not  place  any  limitations  on  rule  changes  that  might  later 
be  proposed  and  negotiated  by  the  parties.  Shortly  before 
4:00  P.  M.,  the  Brotherhood  of  Locomotive  Engineers  and  the 
Brotherhood  of  Railroad  Trainmen  agreed  on  a settlement  with 


26 


Ibid.,  p.  131 
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the  oarriers  and  the  strike  was  cancelled  just  48  hours 
after  it  began.  This  agreement  provided  for  a wage  increase 
of  18-1/2  cents  per  hour,  the  same  increase  obtained  by  the 
other  18  organisations,  and  the  parties  agreed  upon  a mora- 
torium on  rule  changes  for  a period  of  one  year.  However,  the 
engineers  and  the  trainmen  were  not  satisfied  with  the  settle- 
ment and  denounced  it  as  a "duress  agreement  ...  signed 

under  the  threat  of  the  President  of  the  United  States  • . . 

2*7 

at  bayonet’s  point." 

That  afternoon,  the  President,  in  an  address  to  Con- 
gress, discussed  the  railroad  crisis  and  requested  that  body 
to  enact  special  legislation  granting  the  President  additional 
powers  to  cope  with  such  emergencies.  During  his  speech,  the 
President  announced  that  he  had  received  word  that  the  rail 
strike  had  been  cancelled,  and  on  the  following  day,  since 

all  of  the  major  wage  disputes  had  been  settled,  the  Presi- 

28 

dent  returned  the  railroads  to  private  management. 

Summary 

Although  the  three  important  disputes  during  1945  and 
1946  began  independently  and  were  considered  separately  by 
different  boards  established  under  the  Railway  Labor  Act, 

27 

Ibid.,  p.  116.  The  text  of  the  agreement  is  found 
on  pages  11^-118  of  this  publication. 

28 

The  legislation  proposed  by  the  President  was  never 
enacted  by  Congress. 
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their  final  settlements  were  so  closely  associated  that  they 
might  almost  be  considered  a single  controversy. 

Early  in  1945,  the  Brotherhood  of  Locomotive  Engineers 
and  the  Brotherhood  of  Railroad  Trainmen  submitted  an  exten- 
sive list  of  wage  and  rule  demands  to  the  nation's  oarriers. 
These  demands  were  followed  by  similar  requests  from  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen,  the  Order  of 
Railway  Conductors,  and  the  Switchmen's  Union  of  North  America. 
In  turn,  the  railroads  requested  the  five  operating  organisa- 
tions to  consider  the  revision  of  29  working  rules.  At  the 
same  time,  the  fifteen  non-operating  organizations  served 
notice  that  they  desired  various  changes  in  their  working 
agreements,  and  the  oarriers  submitted  certain  counter  pro- 
posals to  these  organizations. 

These  demands  and  counter  demands  were  first  negoti- 
ated on  the  individual  carrier  properties,  but,  since  these 
efforts  were  futile,  the  carriers  and  all  of  the  labor  organi- 
zations except  the  Brotherhood  of  Locomotive  Engineers  and  the 
Brotherhood  of  Railroad  Trainmen  requested  the  intervention 
of  the  National  Mediation  Board.  Under  the  auspices  of  the 
Board,  the  oarriers,  the  non-operating  organizations,  and  three 
of  the  five  operating  groups  were  persuaded  to  defer  the  work- 
ing rules  issue  and  submit  the  wage  question  to  arbitration. 
However,  the  Brotherhood  of  Locomotive  Engineers  and  the 
Brotherhood  of  Railroad  Trainmen  refused  arbitration. 
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maintaining  that  the  rules  and  wage  issues  were  inseparable 
and  that  the  points  in  question  could  not  be  arbitrated. 

Accordingly,  two  boards  of  arbitration  were  selected 
to  consider  the  Issues  between  the  three  operating  groups, 
the  non-operating  employees,  and  the  oarriers.  These  arbitra- 
tion boards  made  identical  awards  which  were  not  entirely  sat- 
isfactory to  the  labor  organisations.  During  this  time,  the 
engineers  and  trainmen  had  continued  their  plans  for  a national 
strike,  and  an  emergency  board  was  appointed  to  consider  this 
dispute.  This  board  found  that  the  wages  of  these  two  organi- 
zations should  be  increased  by  the  same  amount  as  had  been 
awarded  the  other  labor  groups,  and  in  relation  to  the  rules 
issue,  it  was  held  that  the  demands  of  both  parties  were  ex- 
cessive, that  neither  party  had  made  any  effort  to  aid  the 
board  in  reaching  reasonable  conclusions,  and  that  the  parties 
should  settle  this  issue  by  direct  negotiations. 

As  the  two  operating  organizations  refused  to  aocept 
these  recommendations,  the  parties  renewed  their  negotiations. 
Since  it  appeared  that  these  meetings  might  result  in  addi- 
tional concessions  to  the  employees,  those  groups  which  had 
agreed  to  arbitration  presented  new  wage  demands  to  the  oar- 
riers. Since  the  procedures  of  the  Railway  Labor  Aot  had  been 
exhausted  and  the  entire  controversy  had  been  reopened,  the 
President  saw  fit  to  resort  to  personal  intervention  at  this 
point. 
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President  Truman's  first  act  was  to  request  the  engi- 
neers and  trainmen  to  join  the  other  operating  brotherhoods 
in  negotiations  with  the  carriers.  It  was  also  suggested  that 
the  rules  issue  be  abandoned  and  that  if  this  were  done,  an 
increase  of  about  18-1/2  oents  per  hour  might  be  obtained  by 
the  organizations.  The  two  brotherhoods  absolutely  refused  to 
consider  these  suggestions,  and,  since  a strike  appeared  immi- 
nent, the  President  seized  the  railroads. 

However,  the  President's  action  did  not  prevent  the 
strike  from  taking  place  as  scheduled,  and  he  was  forced  to 
make  a personal  appeal  to  the  workers  to  return  to  their  jobs. 

At  the  same  time,  the  President,  before  a joint  session  of 
congress,  requested  additional  executive  powers  to  cope  with 
such  emergencies.  Two  days  after  the  strike  began,  the  non- 
operating organizations  and  the  firemen,  conductors,  and  switch- 
men reached  an  agreement  with  the  carriers  providing  for  a wage 
increase  of  18-1/2  oents  per  hour.  That  afternoon  the  engineers 
and  trainmen  accepted  the  same  settlement  and  the  strike  was 
cancelled. 

j.he  difficulties  experienced  in  the  settlement  of  dis- 
putes during  this  period  were  muoh  the  same  as  those  of  1942- 
1943.  The  findings  of  the  boards  of  arbitration  and  the  emer- 
gency board  which  served  in  these  disputes  merit  general  sup- 
port. All  parties  agreed  that  a wage  increase  was  justified 
and,  when  the  awards  were  made  by  the  ^boards  of  arbitration. 


262 


they  were  necessarily  identical.  These  awards  established  a 
precedent  which  the  emergency  board  could  not  ignore.  The 
emergency  board  must  also  be  supported  in  its  findings  on  the 
rules  issues.  The  demands  of  both  parties  were  extreme  and 
the  board  found  it  impossible  to  develop  satisfactory  compro- 
mises. The  only  alternative  was  to  remand  the  issue  to  the 
parties  for  further  negotiations. 

With  regard  to  the  wage  issue  it  must  be  said  that, 
under  the  generally  favorable  economic  situation  which  continued 
to  exist,  the  railroad  labor  organizations  were  unwilling  to 
consider  as  final  the  awards  and  recommendations  made  under  the 
procedures  of  the  Railway  Labor  Act.  These  awards  were  simply 
considered  as  a new  basis  upon  which  to  begin  negotiations,  in 
clear  violation  of  the  spirit  and  intent  of  the  Railway  Labor 
Act.  Again,  there  was  little  doubt  that  additional  concessions 
could  be  obtained  following  personal  intervention  of  the  Presi- 
dent. In  his  first  conference  the  organizations  were  assured 
that  an  additional  wage  increase  was  possible  if  the  rules 
issue  was  abandoned.  Finally,  these  disputes  were  marked  by 
the  determination  of  the  engineers  and  trainmen  to  win  better 
settlements  than  those  obtained  by  the  other  labor  groups. 

If  this  had  been  possible,  it  would  have  greatly  enhanced  the 
power  and  prestige  of  these  two  organizations. 


CHAPTER  VIII 


THE  NATIONAL  WAGE  AND  RULE  MOVEMENTS 
OP  1947  AND  1948 

Early  in  March,  1947,  the  non-operating  unions,  repre- 
senting seventeen  groups  of  employees,  announced  that,  due  to 
the  rising  cost  of  living,”  a reduction  in  the  number  of 
hours  worked  per  week,  and  the  fact  that  the  living  standards 
of  the  employees  had  not  been  "improved  substantially  in  the 
past  ten  years,”  new  wage  demands  were  being  formulated  for 
submission  to  the  carriers.  At  the  same  time,  the  five  oper- 
ating organizations  announced  that  they  planned  to  renew  their 
efforts  to  obtain  extensive  changes  in  their  working  rules  as 
soon  as  the  one  year  moratorium  on  rule  changes  agreed  upon 
in  the  wage  settlement  of  May,  1946,  had  expired.1 2 

The  non-operating  organizations  met  together  In  Chi- 
cago,  on  March  14,  1947,  and  formed  a cooperative  committee  to 
submit  their  wage  demands  to  the  nation's  railroads.^  On 
March  25,  1947,  this  committee  formally  submitted  its  demands 


1 Traffic  World.  Vol.  79  (March  15,  1947),  p.  790. 

2 

The  following  classes  or  crafts  were  represented  in 
this  wage  movement;  telegraphers,  railway  clerks,  maintenance- 
of-way  men,  signalmen,  dispatchers,  dining  car  employees, 
marine  engineers,  longshoremen,  mates  and  pilots,  yardmasters, 
carmen,  machinists,  blacksmiths,  sheet  metal  workers,  elec- 
tricians, boilermakers,  and  oilers. 
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to  the  carriers,  requesting  a wage  increase  of  20  cents  an 
hour  for  all  employees  represented,  to  become  effective 
April  25. 3 

Negotiations  began  on  the  individual  properties,  but 
as  these  conferences  followed  the  usual  pattern  of  failure, 
the  Employees ' National  Conference  Committee  requested  the 
carriers  to  create  a committee  which  would  have  the  authority 
to  represent  all  of  the  carriers  and  to  continue  conferences 
on  a national  basis.  National  bargaining  on  the  wage  issue 
began  in  Chicago,  on  June  17,  1947,  with  the  employees  being 
represented  by  their  cooperative  committee  and  the  railroads 
by  three  regional  committees,  one  from  eaoh  major  territory. 
These  conferences  continued  until  June  26,  1947,  at  which  time 
both  parties  to  the  controversy  requested  the  intervention  of 
the  National  Mediation  Board,  as  there  appeared  to  be  little 
hope  of  settling  the  dispute  through  direct  negotiations. 

The  carriers  maintained,  during  these  meetings,  that  a new 
wage  increase  could  not  be  considered  at  that  time,  while  the 
employees  contended  that  rail  revenues  were  ample  to  support 
a wage  increase  and  that  the  existing  wage  level  in  the  rail- 
road industry  justified  an  increase  in  pay.4 

In  response  to  the  request  of  the  parties,  the  National 

traffic  World.  Vol.  79  (March  29,  1947),  p.  1018. 

4Trafflc  World.  Vol.  80  (July  5,  1947),  p.  55. 
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Mediation  Board,  represented  by  its  chairman,  Frank  P.  Douglas, 
and  Francis  A.  0»Neill,  Jr.,  began  mediation  proceedings  on 
July  8,  1947,  in  Chicago.  The  Board  unsuccessfully  continued 
its  efforts  to  reach  a settlement  by  mediation  through  July 
19,  1947,  and  finally  proposed  arbitration.® 

Both  sides  agreed  to  submit  the  controversy  to  arbi- 
tration and  a six-man  board  was  seleoted.  The  employees 
designated  George  M.  Harrison,  president.  Brotherhood  of  Rail- 
way and  Steamship  Clerks,  and  George  Wright,  vice-president. 
International  Brotherhood  of  Firemen  and  Oilers,  as  their 
representatives,  and  the  carriers  selected  J.  Carter  Fort, 
vice-president.  Association  of  American  Railroads,  and  H.  A. 
Soandrett,  retired  president  of  the  Chicago,  Milwaukee,  St. 

Paul  and  Pacific  Railroad  Company.  These  party  members  se- 
leoted Dr.  William  M.  Lelserson  and  Dr.  Robert  D.  Calkins  to 
serve  as  the  neutral  members  of  the  board.® 

The  Decision  of  Arbitration  Board 
No.  91  in  the  Dispute  of  the  Non- 
Operating  Organizations 

The  Arbitration  Board  began  public  hearings  in  Chicago, 


Traffic  World.  Vol.  80  (July  26,  1947),  p.  282. 


6, 


Fourteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 
ment  Board  for  the  Fiscal  year  fended  June  30,  l$48  (Washing- 
ton:Government  Printing  Office,  1948),  p.  38. 
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on  August  4,  1947,  which  were  continued  through  August  28.* *  7 8 
The  Board,  under  the  arbitration  agreement,  was  given  a single 

O 

question  to  decides 

Request  of  the  employees  to  change  and  increase 
all  existing  rates  of  pay  by  the  addition  thereto 
of  twenty  (20)  cents  per  hour,  effective  April  25, 

1947,  and  the  further  request  of  employees  repre- 
sented by  the  American  Train  Dispatchers  Associa- 
tion and  the  Railroad  Yardmasters  of  America  that 
the  amount  of  the  hourly  increase  be  multiplied  by 
240  hours  to  produce  the  amount  of  the  monthly  in- 
crease . 

However,  the  Board  was  given  authority  by  the  pro- 
visions of  the  arbitration  agreement  to  modify  the  wage  in- 
crease requested,  if  it  so  decided:9 

If  the  Board  finds  that  the  requests  of  the  em- 
ployees , . . should  neither  be  granted  nor  denied 
in  their  entirety,  the  Board  may  award  such  amount 
of  increase  within  the  limits  of  the  request  and 
fix  such  effective  date  thereof  as  it  finds  under 
the  evidenoe  to  be  justified,  but  any  increase 
awarded  shall  be  a uniform  increase  in  cents  per 
hours,  with  the  same  effective  date. 

The  employees,  in  supporting  their  position  before  the 
Arbitration  Board,  contended  that  living  costs  were  increas- 
ing rapidly  and  that  the  wages  of  railway  employees  were  not 
advancing  as  rapidly  as  wages  in  other  industries.  The  ar- 
gument is  best  summarized  by  the  following  statement  found 


7 

Transcript  of  Proceedings  of  the  National  Mediation 

Arbitration  3oard,  frase  A-2595,Arb.  91  (Washington:  Ward  & 

Paul,  Official  Reporters,  1947). 

8Ibid.,  p.  988. 

9Ibid. 
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in  the  introductory  brief  submitted  by  the  employees:10 

The  employees'  case  is  predicated  primarily  upon 
the  fact  that  the  portion  of  the  national  production 
of  wealth  they  receive  has  been  unfairly  and  grossly 
declining*  The  work  of  the  railroad  employees  is  an 
integral  part  of  the  productive  process  of  almost 
every  American  product.  But  others  engaged  in  other 
phases  of  production  have  for  some  time  and  almost 
without  exception  been  receiving  increases  in  earn- 
ings much  larger  than  that  of  the  railroad  workers. 
This  unbalance  in  the  distribution  of  the  national 
product  is  both  unfair  to  the  railroad  worker  and 
dangerous  to  the  economic  health  snd  welfare  of  the 
country.  The  Increase  necessary  to  restore  a proper 
balance  is  far  in  excess  of  the  twenty  cents  per 
hour  here  in  issue  .... 

There  has  been  an  accumulation  of  inequities  in 
the  rates  of  pay  of  the  non-operating  employees. 

Today  there  is  a gross  and  shocking  disparity  in 
the  progress  made  by  these  men  compared  to  the  pro- 
gress made  by  workers  in  other  industry.  Just  to 
restore  the  railroad  worker  to  parity  with  other 
workers  as  of  the  end  of  1946  on  this  basis  alone 
requires  in  justice  an  inorease  of  at  least  25 
cents  per  hour.  To  that  must  be  added  the  in- 
creases obtained  and  being  obtained  in  other  in- 
dustries since  1946.  Most  of  these  1947  increases 
have  amounted  to  about  15  cents  per  hour,  with  some 
of  them  considerably  in  excess  of  that  amount. 

Thus  on  the  basis  of  the  existing  inter-in- 
dustry inequities  in  the  development  of  existing 
wage  rates  an  increase  of  not  less  than  40  cents 
per  hour  is  fully  justified  by  the  evidence,  but 
since  the  arbitration  is  limited  to  20  cents  per 
hour  this  Board  can  grant  only  that  amount.  Any 
smaller  amount  would  simply  ignore  the  evidence. 

In  recent  years  Emergency  Boards  and  Arbitration 
Boards  have  been  prevented  from  correcting  these 
inequities  by  wage-stabilization  legislation  and 
other  regulation.  There  is  no  longer  any  arti- 
ficial limitation  on  the  correction  of  this  situ- 
ation. 

In  further  support  of  their  position,  the  employees 


Ibid, , pp.  1141-1142.  For  the  complete  brief,  see 
pages  1135-1205. 
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maintained  that  the  average  worker  had  "greatly  increased" 
his  "productivity"  and  that  even  after  making  an  "ample  allow- 
ance" for  the  contribution  of  oapital  to  this  increased  pro- 
duction, the  worker  was  not  receiving  his  share  of  the  greater 
production  being  achieved.  Finally,  it  was  argued  that  in 
order  to  insure  "a  sound  national  economy,"  the  wages  of  rail- 
way workers  should  be  increased  in  order  to  obtain  a high 
level  of  consumption.  If  wages,  or  the  "means  of  consumption," 
were  not  increased,  it  was  contended  that  over-production  would 
inevitably  produce  economic  stagnation  and  waste  of  the  national 
wealth. 

The  carriers,  in  rebuttal  to  the  arguments  of  the  em- 
ployees, based  their  position  on  three  central  arguments.  In 
essence,  the  carriers  maintained  that  an  additional  wage  in- 
crease for  the  employees  was  not  justified  as  their  compensa- 
tion exceeded  "the  general  level  of  compensation"  In  other  in- 
dustries. It  was  contended  that  a wage  increase  could  not  be 
justified  on  the  basis  of  "wage  patterns,"  "living  costs," 
"employee  productivity,"  or  the  "theory  of  purchasing  power." 

It  was  further  argued  that  wages  could  not  be  increased  with- 
out "serious  injury  to  the  public  interest  including  the 
interest  of  both  the  employees  and  the  railroads."^1 

On  September  2,  1947,  the  Arbitration  Board  rendered 

11I'old..  pp.  1013-1131. 
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its  award  which  was  to  become  effective  September  1,  1947. 
The  employees  were  granted  an  increase  in  wages  of  15-1/2 
cents  per  hour,  this  amount  to  be  multiplied  by  240  hours 
per  month  to  determine  the  monthly  wage  increase  of  train 
dispatchers  and  yardmasters.  The  members  of  the  Arbitration 
3oard  were  not  unanimous  in  their  recommendations.  The  two 
carrier  representatives  filed  dissents  to  the  majority  find- 
ings of  the  Board. 

During  the  period  in  whioh  the  dispute  between  the 
carriers  and  the  non-operating  employees  was  being  brought 
to  a conclusion  by  a board  of  arbitration,  a dispute  between 
the  operating  employees  and  the  carriers  was  rapidly  develop- 
ing. It  has  been  previously  stated  that,  as  early  as  March, 
1947,  the  operating  organizations  were  planning  to  resume 
their  efforts  to  obtain  certain  revisions  in  the  rules  of 
their  working  agreements.  Actually,  the  1947-1948  wage  and 

l 

rule  movement  of  the  operating  employees  represented  a con- 
tinuation of  the  rules  movement  which  began  in  July,  1945. 

It  will  be  remembered  that  at  that  time  the  employees  de- 
manded 44  rule  revisions,  but  in  the  settlement  of  the  dis- 
pute reached  during  May,  1946,  the  operating  employees  who 
had  been  active  in  pressing  for  rule  revisions  agreed  to  a 
moratorium  on  rule  changes  for  a period  of  one  year.  Ac- 
cordingly, when  the  yesr  had  expired,  the  rules  issue  again 
became  the  basis  for  a dispute  between  the  carriers  and  the 
operating  organizations. 
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The  1947-1948  Wage  and  Rule  Movement 
of  the  Operating  Employees 

On  June  20,  1947,  all  five  of  the  operating  organiza- 
tions, acting  as  a single  group,  formally  served  identical 
notices  on  the  nation’s  railroads,  requesting  44  ohanges  in 
the  rules  of  their  working  agreements.  On  the  same  day,  the 
carriers  served  notice  on  the  employees  that  they  desired  the 
revision  of  25  working  rules.  National  conferences  were 
arranged  by  the  parties  to  begin  on  October  7,  1947,  to  dis- 
cuss these  demands  and  counter  demands,  but  in  the  meantime 
the  arbitration  award  of  15-1/2  cents  per  hour  to  the  non- 
operating employees  was  announced  on  September  2,  1947. 
Therefore,  the  five  operating  organizations,  on  September  30, 
1947,  amended  their  proposed  rule  changes  by  making  an  addi- 
tional demand  on  the  carriers  for  a wage  Increase  of  "thirty 
percent  with  a minimum  money  Increase  of  $3.00  on  the  basic 
day."  The  requested  increase  in  wages  was  to  become  effec- 
tive November  1,  1947. 

Conferences  on  the  rules  issue  began  as  scheduled  on 
October  7,  1947,  and  continued  through  October  23.  During 
these  negotiations  the  employees  agreed  to  withdraw  16  of 
their  proposed  rule  changes,  and  in  turn,  the  carriers  with- 
drew 9 of  their  proposed  revisions.  New  conferences  were  held, 
beginning  on  October  31,  1947,  and  continuing  through  November 
13,  in  which  both  the  rules  issue  and  the  wage  demands  were 
the  subject  of  negotiations.  On  November  13,  the  five 
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operating  organizations  split  into  two  groups.  The  Order  of 
Railway  Conductors  and  the  Brotherhood  of  Railroad  Trainmen 
began  negotiations  independently  of  the  Brotherhood  of  Loco- 
motive Engineers,  the  Brotherhood  of  Locomotive  Firemen  and 
Enginemen,  and  the  Switchmen's  Union  of  North  America. ^ On 
the  following  day,  November  14,  the  Order  of  Railway  Conductors 
and  the  Brotherhood  of  Railroad  Trainmen  reached  an  agreement 
with  the  carriers.  Under  this  settlement,  the  two  organiza- 
tions were  granted  a wage  inorease  of  15-1/2  cents  an  hour, 
following  the  pattern  established  by  the  arbitration  board 
in  the  wage  dispute  of  the  non-operating  employees.  The  rules 
controversy  was  resolved  by  both  parties  agreeing  to  withdraw 
certain  proposed  changes  and  by  agreeing  to  continue  negotia- 
tions on  the  remaining  rules.  A final  agreement  disposing  of 
all  of  the  issues  in  the  rules  dispute  was  reaohed  on  December 
12,  1947. 13 

From  November  13  through  November  19,  negotiations 
were  continued  by  the  remaining  three  operating  organizations  • 
and  the  carriers,  but  a settlement  could  not  be  obtained  and 

12 

This  is  in  contrast  to  the  rules  movement  of  1945- 
1946  in  which  the  Brotherhood  of  Locomotive  Engineers  and  the 
Brotherhood  of  Railroad  Trainmen  broke  away  from  the  other 
three  operating  organizations. 

13Rj  port  to  the  President  by  the  Emergency  Board 
Created  January  27,  1948,  Pursuant  to  Section  10  of  the  Rail- 
way Labor  Act.  March  27.  1948  (Washington:  Government  Print- 

ing Office,  1948),  pp.  2-3. 
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the  carriers  requested  the  National  Mediation  Board  to  inter- 
vene in  the  controversy.  Direct  negotiations  were  suspended 
when  the  three  organizations  refused  to  accept  an  offer  of 
the  carriers  to  settle  the  dispute  on  the  basis  agreed  to  by 
the  Brotherhood  of  Railroad  Trainmen  and  the  Order  of  Railway 
Conductors.  At  the  same  time,  the  three  brotherhoods  announced 
that  they  were  distributing  a strike  ballot  among  their  mem- 
bers.** 

The  National  Mediation  8oard,  represented  by  its  chair- 
man, F.  P.  Douglass,  F.  A.  O’Neill,  Jr.,  T.  E.  Bickers,  and 
J.  W.  Walsh,  began  mediation  proceedings  in  Chioago,  on  Novem- 
ber 24.  The  Board  met  alternately  with  union  and  carrier  rep- 
resentatives until  January  16,  1948,  in  an  attempt  to  resolve 
the  controversy,  but  all  efforts  of  the  Mediation  Board  failed. 
The  Chairman  of  the  Board  then  proposed  to  the  parties  that 
the  dispute  be  submitted  to  arbitration,  but  the  employee  rep- 
resentatives refused  to  consider  this  proposal  even  though  the 
carriers  were  willing  to  arbitrate  the  issues.  After  refusing 
arbitration,  the  three  brotherhoods  announced  that  98  per  cent 
of  the  employees  that  they  represented  had  signified  their 
willingness  to  strike  if  the  dispute  could  not  be  settled  by 
other  means,  and  a strike  date  was  set  for  6jC0  A.  M.,  Febru- 
ary 1,  1948. 15 

14Trafflo  World.  Vol.  80  (November  22,  1947),  p.  1511. 

15 

Traffic  World.  Vol.  81  (January  24,  1948),  p.-  262. 
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The  National  Mediation  Board  then  notified  the  Presi- 
dent that  the  dispute  threatened  to  "Interrupt  interstate 
commerce  to  a degree  such  as  to  deprive  the  country  of  essen- 
tial transportation  service,"  and  the  President,  acting  on 
this  notification,  created  an  emergency  board  on  January  27, 
1948,  to  investigate  and  submit  a report  on  the  controversy.1^ 
The  Emergency  Board,  consisting  of  W.  M.  Leiserson  (Chairman), 
u.  E.  Busnell,  and  W.  W.  Yiirtz,  oegan  public  hearings  in  Chi- 
cago, on  February  2,  1948,  and  hearings  were  continued  through 
March  10.  It  became  evident  during  the  course  of  the  proceed- 
ings that  the  Board  would  not  oomplete  the  hearings  and  sub- 
mit a report  within  the  thirty-day  period  required  by  law,  and 
the  submission  date  of  the  report  was  extended  to  March  27, 
with  the  approval  of  the  President.17  The  strike,  which  had 
been  announced  by  the  three  organizations  to  become  effective 
February  1,  was  postponed  for  an  Indefinite  period  on  appoint- 
ment of  the  Emergency  Board  by  the  President. 

On  January  12,  1948,  the  employees  had  revised  their 
original  demands  as  submitted  to  the  carriers.  Therefore,  the 
Emergency  Board  was  requested  to  consider  a demand  for  a wage 
increase  of  30  per  cent  with  a minimum  increase  of  $3.00  per 
day,  together  with  the  revision  of  23  working  rules  instead 

16 

traffic  World,  Vol.  81  (January  31,  1948),  p.  337. 

17 

Report  to  the  President  by  the  Emergency  Board  Cre- 
ated  January  27.  1948.  oTTT  
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of  the  revision  of  44  rules  as  originally  demanded.18  The 
carriers,  in  turn,  requested  the  consideration  of  13  rule 

IQ 

revisions . 

The  employee  organizations,  in  support  of  their  de- 
mand for  a wage  increase  before  the  Board,  summarized  their 
position  as  follows:20 

The  cost  of  living  since  June  1946  has  gone  up 
26.6  percent  ....  Our  real  wages  have  actually 
decreased  while  the  wages  of  other  employees  in  the 
railroad  industry  have  been  substantially  increased 
and  for  workers  in  other  industries  have  increased 
35  percent  since  1946  .... 

This  is  1948  and  we  are  entitled  not  only  to  the 
15-1/2  cents  pattern  of  1947  but  to  the  1948  pattern 
which  is  being  paid  to  group  after  group — and  large 
groups,  too— of  organized  labor  ....  We  have 
failed  to  obtain  any  share  of  the  increase  in  pro- 
ductivity of  the  past  ten  years  .... 

Substantial  segments,  especially  in  the  lower- 
paid  brackets  cannot  presently,  with  reasonable  hours 
of  labor  earn  an  amount  adequate  for  a reasonable 
American  standard  of  living,  as  measured  by  recog- 
nized authorities,  and  are  compelled  to  work  7 days 
a week  and  365  and  even  400  days  per  year  . . . . 

The  hazard  of  their  work  has  increased  88  peroent 
in  recent  years  .... 

The  carriers,  in  opposing  the  wage  demand  made  by 
the  employee  groups,  contended  that  any  wage  increase  granted 
by  the  Emergency  Board  should  conform  to  the  award  of  15-1/2 
cents  per  hour  made  to  the  non-operating  groups  by  an  arbi- 
tration board  in  September,  1947,  and  to  the  more  recent 


18 

Ibid.,  PP«  66-71,  Appendix  C. 
19 

PP*  72-77,  Appendix  D. 
20Ibid.,  pp.  4-5. 
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agreement  reached  by  the  oarriers  with  the  conductors  and 
trainmen.  It  was  maintained  that  the  wage  increase  already 
accepted  by  "90  peroent  of  the  railroad  employees"  established 
a "pattern"  for  the  industry,  and  that  regardless  of  the  cri- 
terion used  to  determine  a wage  increase,  an  increase  in  wages 
of  more  than  15-1/2  cents  per  hour  could  not  be  justified. 
Finally,  the  oarriers  argued  that  government  policy  and  the 
need  for  "halting  inflation"  required  that  the  Emergency  Board 
limit  its  recommendations  to  a maximum  increase  of  15-1/2 
cents 


In  rendering  its  findings  on  the  wage  issue,  the  Board 

op 

made  the  following  statement: 

In  1947,  17  nonoperating  organizations  and  the 
carriers  submitted  the  employees*  demand  for  a 20 
cents  per  hour  wage  increase  to  arbitration  under 
a stipulation  confining  the  award  to  a uniform  in- 
crease in  cents  per  hour.  That  Board  granted  a wage 
increase  of  15-1/2  cents  which  had  the  effect,  among 
others,  of  restoring  the  employees  in  these  groups 
to  the  position  they  ocoupied  in  the  years  between 
1936  and  1940  with  respect  to  wages  in  other  indus- 
tries. The  agreement  entered  into  later  between  the 
ORC,  the  BRT,  and  the  participating  carriers  followed 
the  pattern  set  by  the  nonoperating  arbitration  award. 

In  this  manner  about  90  peroent  of  those  employed 
in  the  railroad  industry  had  their  earnings  adjusted 
in  1947  on  a cents  per  hour  basis.  No  percentage 
wage  increases  have  been  granted  to  railroad  employees 
since  prior  to  1937. 

The  right  of  each  organization  to  bargain  sepa- 
rately or  in  groups  is  fully  recognized  by  this 


21Ibid.,  p.  5. 
22 


Ibid.,  p.  6 
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Board.  Nevertheless  the  wage  structure  applicable 
to  the  employees  represented  by  the  five  opera- 
ting organizations  must  be  considered  as  well  as 
the  traditional  differentials  between  them  and 
the  nonoperating  employees.  Nor  must  it  be  for- 
gotten that  the  present  wage  controversy  is  but 
the  remainder  of  the  1947  Joint  wage  movement  by 
the  five  operating  organizations. 

At  the  hearing  the  organizations  here  con- 
cerned also  stressed  the  fact  that  these  pro- 
ceedings are  being  carried  on  in  1948,  and  that 
the  cost  of  living  has  risen  substantially  since 
September  1947  when  the  employees ' wage  demands 
were  submitted.  This  Board,  however,  cannot 
undertake  consideration  of  anything  like  a third 
round  of  wage  increases.  The  1947  joint  wage 
movement  represents  the  second  round  of  wage 
demands  since  the  end  of  the  war,  and  we  must 
confine  ourselves  to  considering  the  request  of 
the  relatively  small  number  of  employees  here 
involved  as  the  culmination  of  1947  joint  wage 
movement • 

We,  therefore,  deem  it  essential,  under 
these  circumstances,  to  adhere  to  the  15-1/2 
oents  per  hour  pattern. 

Accordingly,  the  Emergency  Board  made  the  following 
recommendation  in  relation  to  the  wage  issue:23 

That  the  basic  rates  of  pay  of  the  employees 
here  involved  be  increased  in  the  amount  of  15-1/2 
cents  per  hour  or  #1.24  per  day  effective  as  of 
November  1,  1947.  That  daily  earnings  minima  be 
increased  #1.24;  existing  money  differentials  above 
existing  standard  dally  rates  be  maintained;  and 
all  arbltraries,  miscellaneous  rates,  or  special 
allowances  provided  in  agreements  or  schedules  be 
increased  in  proportion  to  the  daily  increase  of 
#1.24. 


This  dispute  marks  the  first  attempt  of  any  Emergency 
Board  to  consider  in  detail  the  rule  revisions  proposed  by  the 
parties  and  to  formulate  specific  recommendations  in  relation 


23 


Ibid. . pp.  6-7 
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to  these  proposals.  The  rule  revisions  suggested  by  the  em- 
ployees were  the  object  of  a great  deal  of  testimony  from 
both  the  carriers  and  the  operating  organizations,  but  the 
proposed  revisions  of  the  carriers,  with  one  exception,  would 
not  be  considered  by  the  employee  representatives.  They  re- 
fused to  present  any  evidence,  either  directly  or  by  rebuttal, 
in  connection  with  the  carriers' proposals . In  reference  to 
this  matter,  the  following  statement  was  made;24 

The  Organizations  (BLB,  BLE  & E and  SUNA)  cannot 
seriously  consider  Carrier  proposals  to  deprive  the 
employees  of  advantageous  and  hard  won  conditions 
which  in  truth  underlie  and  form  the  basis  for  the 
further  and  modest  advances  now  under  considera- 
tion .... 

They,  by  their  proposals,  would  ask  this  Board 
to  reoommend  rules  which  in  principle  would  declare 
the  unrighteousness  of  beneficial  rules  enjoyed  by 
classes  of  employees  not  granted  opportunity  to  be 
heard  before  this  Board  in  their  own  defense  .... 

The  problem  of  the  railroads  cannot  be  solved  through 
turning  the  dock  backward,  or  through  forcing  their 
employees  into  defensive  refusal  to  work  under 
worsened  conditions. 

However , the  Emergency  Board  proceeded  to  make  recom- 
mendations on  the  rules  as  proposed  by  both  the  carriers  and 
the  employees,  feeling  that  there  was  no  other  alternative 
and  that  the  position  taken  by  the  employee  organizations  was 
’’unwarranted  and  unfortunate.”  In  connection  with  the  23 
rule  changes  proposed  by  the  employees,  the  Board  recommended 


24Ibid.,  p.  38. 
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that  12  be  withdrawn  by  the  organizations*  It  made  specific 
findings  and  recommendations  in  the  remaining  11  suggested 
revisions.  The  carriers  proposed  13  rule  revisions;  on 
these,  the  Board  ruled  that  it  was  without  jurisdiction  in 
one  case,  that  3 proposals  should  be  remanded  to  the  parties 
for  further  negotiations,  and  that  7 of  the  proposed  rules 
should  be  withdrawn*  The  Board  made  specific  recommendations 
in  reference  to  2 of  the  carrier  proposals.2® 

However,  the  Emergency  Board  was  gravely  concerned 
with  the  attitude  of  the  parties  on  the  rules  issue  and  some 
of  the  recommendations  that  it  made.  This  is  well  illustrated 
by  the  following  statement  made  in  connection  with  the  so- 
called  conversion  rule:27 

The  Board  accepts  responsibility  for  whatever 
fault  may  be  properly  attributed  to  it  for  any 
inadequacy  in  this  or  of  any  other  of  its  recom- 
mendations* v>e  take  this  occasion,  however,  to 
point  out  to  the  parties  a danger  which  is  only 
highlighted  in  this  particular  instance  and  which 
is  in  fact  manifest  in  many  others  of  the  proposals 
submitted  to  us.  It  is  a danger  which  threatens 
the  very  foundations  of  the  collective  bargaining 
relationship  ...  in  this  industry  . , . . 

The  Board  was  not  asked,  on  this  Conversion 
rule  issue,  to  resolve  a question  of  principle. 


25Ibid.,  pp.  7-38, 

Ibid.,  pp.  38-56. 

27 

rbid.,  p.  56.  The  conversion  rule  provides  that 
when  a through  passenger  or  freight  operating  crew  performs 
switching  duties  or  other  duties  other  than  those  regularly 
assigned,  that  the  wage  rate  of  the  through  crew  shall  be 
converted  to  the  wage  rate  for  a local  freight  crew. 
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It  was  made,  Instead,  the  target  for  a barrage  of 
conflicting  arguments  about  a lot  of  little  details. 

We  were  asked  to  find  the  answers  to  all  these 
quibbles  in  a mass  of  evidence  and  testimony  which 
covered  230  pages  of  exhibits  and  150  pages  In  the 
Reoord.  This  was  to  be  done,  within  a 2-week 
period,  as  one  little  piece  of  a job  which  in- 
cluded the  disposition  of  36  other  issues  on  the 
basis  of  well  over  12,000  pages  of  testimony  and 
exhibits • 

To  use  the  Emergency  Board  procedure  in  this 
fashion  seems  to  us  to  defeat  its  purpose  .... 

It  is  a mistake  to  call  upon  a Board  such  as  this, 
as  part  of  an  "emergency"  procedure,  to  spend  its 
time  trying  to  unravel  a tangle  of  wrapping  string. 

That  these  parties  were  not  able  to  accomplish,  by 
negotiation,  even  this  little  kitchen  job  is  oause 
for  real  concern.  In  our  judgement  this  kind  of 
failure  has,  so  far  as  collective  bargaining  is 
concerned,  malignant  potentialities. 

The  Emergency  Board  submitted  its  findings  and  recom- 
mendations to  the  President  on  Maroh  27,  1948.  Following 
publication  of  the  report,  the  parties  renewed  direct  nego- 
tiations on  April  15,  and  conferences  were  continued  until 
their  suspension  on  April  27.  As  a condition  of  continued 
negotiations,  the  employee  representatives  demanded  that  the 
carriers  withdraw  their  proposed  rule  changes,  while  the  rail- 
road representatives  maintained  that  any  settlement  reached 
should  be  within  the  broad  outline  of  the  Emergency  Board's 
report.  On  April  29,  two  of  the  three  organizations,  the 
Brotherhood  of  Locomotive  Firemen  and  Englnemen  and  the  Switch- 
men's Union  of  North  America,  announced  that  they  would  strike 
on  May  11,  1948,  unless  an  acceptable  settlement  to  the  con- 
troversy could  be  achieved  In  the  meantime.  The  National 
Mediation  Board  resumed  meetings  with  the  parties  to  the 
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dispute  on  the  sane  day  that  the  strike  was  announced.  The 
Brotherhood  of  Locomotive  Engineers  did  not  take  any  definite 
action  at  that  time,  stating  that  they  preferred  to  wait  and 
see  what  could  be  accomplished  by  the  National  Mediation 
Board.88 

On  May  4,  1948,  the  Board  announced  that  it  had  dis- 
continued efforts  to  settle  the  dispute  by  mediation  as  "we 
haven’t  been  able  to  get  the  parties  to  budge  from  the  positions 
they  held  when  direct  negotiations  were  broken  off."29  This 
fact  was  reported  to  the  President,  and  on  May  6,  John  R. 
Steelman,  acting  as  the  President’s  personal  representative, 
requested  the  chief  executives  of  the  three  organizations  to 
meet  with  him  in  a conference  at  the  White  House  on  May  7. 

Following  the  initial  conference  with  union  representa- 
tives, Mr.  Steelman  held  separate  conferences  with  both  parties 
to  the  dispute.  However,  these  conferences  were  not  successful 
and  on  May  10,  the  President,  by  Executive  Order,  assumed 
"possession,  control,  and  operation"  of  the  nation’s  railway 
system,  placing  the  railroads  under  control  of  the  Secretary 
of  the  Army  for  administrative  purposes.30  At  the  same  time, 
the  government  obtained  a temporary  restraining  order  in  the 

28 

Traffic  World,  Vol.  81  (May  1,  1948),  p.  1345. 
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' Traffic  World.  Vol.  81  (May  8,  1948),  p.  1463. 
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Traffic  World,  Vol.  81  (May  15,  1948),  p.  1543. 
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Federal  District  Court  of  the  District  of  Columbia  prohibit- 
ing the  three  operating  organizations  from  beginning  the 
strike  scheduled  for  6:00  A.  M.,  May  11.  This  temporary 
order  was  subsequently  extended,  and  on  July  1,  1948,  Justice 
T.  Alan  Goldsborough  issued  a permanent  injunction  barring  a 
strike  by  the  three  brotherhoods ,3^ 

In  the  meantime,  Mr.  Steelman  continued  his  efforts 
to  settle  the  dispute  through  mediation.32  Individual  and 
joint  conferences  were  held  with  the  parties  and  the  National 
Mediation  Board  was  called  in  to  aid  the  President's  representa- 
tive. On  July  8,  the  parties  to  the  dispute  met  with  the  Presi- 
dent at  the  White  House  and  it  was  formally  announced  that  the 
dispute  had  been  settled,  largely  through  direct  negotiations 
carried  on  by  the  parties  with  the  help  of  Mr.  Steelman.33 
On  the  following  day,  the  railroads  were  returned  to  private 
management  by  the  President,  and  on  July  15,  the  government 
requested  that  the  permanent  injunction  against  the  three  oper- 
ating organizations  be  vacated. 

The  final  settlement  reached  by  the  parties  embodied 

31Trafflc  World,  Vol.  82  (July  10,  1948),  p.  34. 
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4.*  4.  an  exoell6nt  summary  of  the  position  of  the  par- 

tiesat  this  time,  see  U.  S.  Congress,  Senate,  Railroad  Rules 
^gg_fage  Disputes.  Hearings  before  a Sub- committee  oT  the 
Committee  on  Labor  and  Public  Welfare,  80th  Cong.,  2nd  Sees., 
on  Railroad  Rules  and  Wage  Disputes,  June  15,  1948  (Washing- 
ton: Government  Printing  Office,  1948),  pp.  1-50. 

33 

Traffic  World.  Vol.  82  (July  17,  1948),  p.  47. 


282 


most  of  the  recommendations  of  the  Emergency  Board,  deviating 
only  in  two  respects.  The  organizations  concerned  were  granted 
a wage  increase  of  15-1/2  cents  per  hour,  the  same  increase 
that  had  been  received  by  the  non-operating  organizations  and 
by  the  Order  of  Railway  Conductors  and  the  Brotherhood  of 
Railroad  Trainmen.  Also,  the  recommendations  of  the  Emergency 
Board  on  the  rules  issue  were  accepted  except  for  two  proposed 
revisions.  It  was  agreed  by  the  parties  that  these  two  rule 
ohanges  would  be  worked  out  by  further  negotiations.34 

However,  as  one  condition  of  the  settlement,  the  car- 
riers agreed  to  entertain  a demand  from  the  three  operating 
organizations  for  a new  wage  increase  of  14-1/2  cents  per  hour 
without  requiring  the  usual  30  day  notice  period  stipulated 
by  the  Railway  Labor  Act.  The  remaining  operating  organiza- 
tions, the  Order  of  Railway  Conductors  and  the  Brotherhood 
of  Railroad  Trainmen,  then  submitted  a new  demand  to  the  car- 
riers for  a 25  per  cent  increase  in  wages.35  Direct  negoti- 
ations on  these  demands  between  the  carriers  and  the  five 
labor  organizations  began  in  Chicago,  on  September  14,  1948. 
Separate  conferences  were  conducted  by  the  oarriers  with  the 
two  employee  groups  during  these  negotiations. 

On  October  4,  the  oarriers  reached  an  agreement  with 
the  conductors  and  trainmen,  granting  a wage  inorease  of  10 

34Ibld . , p.  48. 
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cents  per  hour,  effective  October  16,  1948. 56  This  basis  for 
settlement  was  at  first  refused  by  the  Brotherhood  of  Loco- 
motive Engineers,  the  Brotherhood  of  Locomotive  Firemen  and 
Enginemen,  and  the  Switchmen's  Union  of  North  Amerioa,  but 
negotiations  were  continued  and  on  November  12,  1948,  these 
organizations  accepted  the  same  wage  inorease  previously 
granted  the  conductors  and  trainmen,  retroactive  to  October 
16,  1949.  Thus,  the  national  wage  and  rule  movements  of 
the  five  operating  organizations  during  1947  and  1948  were 
finally  concluded.  In  the  meantime,  the  non-operating  or- 
ganizations had  instituted  a new  wage  and  rules  movement  on 
a national  scale. 

Ihe  Movement  of  the  Non-Operating  Organizations 
for  New  Work  Rules,  Higher  Wages,  and  Shorter 
Working  Hours  During  1948  * 

In  anticipation,  perhaps,  of  the  concessions  granted 
the  five  operating  organizations  in  their  movement  for  revised 
working  rules  and  higher  wages  during  1948,  the  non-operating 
organizations,  representing  sixteen  groups  of  employees,  be- 
gan a new  movement  early  in  April,  1948. 

On  April  10,  these  organizations  submitted  the  follow- 
ing demands  to  virtually  all  of  the  railroads  in  the  United 
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States 


The  Organizations*  request: 

(a)  Establishment  of  a 40-hour  workweek, 

Monday  through  Friday,  with  no  reduction  in  take- 
home  pay  from  the  present  earnings  for  a 48-hour 
week. 

(b)  Premium  pay  for  all  service  on  Saturdays, 

Sundays,  and  holidays  with  a minimum  of  8 hours  pay 
on  any  of  these  days;  time  and  a half  to  be  paid 
for  Saturdays  and  double  time  for  Sundays  and 
holidays • 

(c)  A general  increase  of  25  cents  an  hour  in 
addition  to  the  adjustments  necessary  to  maintain 
48-hour  earnings  in  a 40-hour  week. 

The  carriers,  in  turn,  presented  the  following  counter 
proposals  to  the  sixteen  non-operating  organizations:39 

(a)  Changes  in  working  rules  and  practices  which 
the  Carriers  consider  necessary  and  desirable  for 
more  efficient  railroad  operation  if  the  employees  * 
requests  are  granted,  or 

(b)  A general  wage  increase  of  10  cents  an  hour 
in  settlement  of  all  matters  in  dispute  in  the 
present  case. 

These  proposals  and  counter  proposals  were  the  sub- 
ject of  bargaining  on  the  Individual  carrier  properties  from 
May  through  August,  1948,  but  little  progress  was  made  in 
resolving  the  dispute  and  national  conferences  between  the 
parties  began  on  September  8.  Negotiations  on  a national 
scale  were  continued  until  September  17,  but  no  agreement  was 


38 
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reached.  The  non-operating  organizations  then  distributed 
a strike  ballot  among  the  employees  that  they  represented, 
and,  since  negotiations  had  been  suspended  and  a strike  ap- 
peared imminent,  the  carriers  requested  the  National  Media- 
tion Board  to  intervene  in  the  controversy  on  September  20. 

The  Mediation  Board  began  its  mediatory  efforts  in  Chicago, 
on  September  23,  and  conferences  were  held  with  the  parties 
to  the  dispute  through  October  6.  The  Board  was  unable  to 
find  any  basis  for  agreement  in  the  disptito  and  it  was  sug- 
gested that  the  parties  submit  their  differences  to  arbitra- 
tion--a  proposal  that  was  accepted  by  the  carriers  but  declined 

by  the  organizations  on  the  ground  that  the  issues  were  not 

40 

adaptable  to  that  type  of  proceeding. 

The  National  Mediation  Board  then  notified  the  Presi- 
dent that  the  dispute  "threatened  to  interrupt  interstate  com- 
merce," and  on  October  18,  1949,  the  President  created  an 
Emergency  Board  to  investigate  and  submit  a report  on  the  con- 
troversy. The  members  of  the  Board  were  William  M.  Lelserson, 
Chairman,  David  L.  Cole,  and  George  A.  Cook. 

The  Emergency  Board  held  hearings  in  Chicago  from 
October  26,  through  November  27.  It  became  evident  during 
the  hearings  that  the  Board  could  not  complete  its  investiga- 
tion and  submit  a report  on  the  dispute  within  the  period 

40Ibld.,  pp.  2-3. 
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required  by  law,  and  it  was  authorized  to  delay  submission 
of  its  final  report  until  December  17,  1948. 

During  the  course  of  the  public  hearings,  the  Board 
attempted  unsuccessfully  on  several  occasions  to  achieve  a 
settlement  of  the  dispute  through  mediation  conferences  held 
separately  with  the  parties.  Since  agreement  between  the  par- 
ties, especially  on  the  40-hour  work  week  issue,  appeared  to 
be  impossible,  the  Emergency  Board  abandoned  its  mediatory 
efforts  and  submitted  its  report  and  recommendations  to  the 
President. 

The  evidence  and  testimony,  submitted  by  the  employees 
in  support  of  their  demands  for  a 40-hour  work  week,  increased 
wages,  and  improved  working  conditions,  was  extremely  involved 
and  technical.  In  summary,  the  employees  maintained  that 
higher  wages  were  necessary  to  offset  the  steadily  increasing 
cost  of  living,  that  a 40-hour  week  was  accepted  practice  in 
most  American  industries  and  should  be  established  in  the  rail- 
road industry,  and  that  certain  rules  should  be  revised  to 
eliminate  existing  inequitable  working  conditions.  The  car- 
riers maintained,  on  the  other  hand,  that  the  establishment 
of  a 40-hour  work  week  was  not  feasible  and  that,  if  the  wage 
and  hour  demands  made  by  the  employees  were  granted,  the  total 
cost  to  the  carriers  would  be  in  excess  of  1-1/2  billion 
dollars .4* 
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In  commenting  on  the  cost  figures  submitted  by  the 
carriers,  the  Emergency  Board  termed  them  "hardly  applicable 
to  the  realities  of  the  faot3  of  the  case."  In  this  connec- 
tion, the  following  statement  was  made:4® 

The  Board’s  best  estimate,  based  on  the  facts 
and  evidence  considered,  is  that  when  the  Carriers 
inaugurate  the  40-hour  week  • • . the  maximum  cost 
of  the  40-hour  week  for  the  last  4 months  of  the 
year  will  be  less  than  18  cents  an  hour.  Spread 
over  the  full  year  of  1949  this,  then,  would  not 
exceed  6 cents  per  hour.  The  total  hourly  inorease 
in  wage  costs  for  the  non-operating  employees  in 
1949,  including  the  7-cent  general  Increase,  (pro- 
posed by  the  Board)  would  therefore  not  exceed  13 
cents,  or  about  340  million  dollars  for  the  year. 

This  is  about  80  million  dollars  more  for  1949  than 
the  Carriers  think  they  should  absorb,  when  com- 
pared with  their  10-cent  offer. 

In  subsequent  years,  the  full  effect  of  the 
adjusted  workweek  will  be  felt.  It  is  believed, 
however,  that  in  keeping  with  the  experience  of 
many  years  of  increasing  productivity  and  de- 
clining employment  the  industry  will  find  the 
initial-cost  burden  diminishing  as  time  goes  on. 

In  submitting  Its  report  to  the  President  on  December 
17,  1948,  the  Board  made  five  general  recommendations.43  It 
held  that  the  carriers  should  establish  a 40-hour  work  week 
by  September  1,  1949,  the  work  week  to  be  staggered  so  that 
the  employees  would  be  off  on  Saturday  and  Sunday  when  prac- 
tical. The  employees  also  had  requested  punitive  pay  for  work 
on  Saturdays,  Sundays,  and  holidays,  but  the  Board  ruled  that 
this  demand  should  be  denied.  In  reference  to  a general  wage 


42Ibid.,  p.  20. 
43Ibld. . pp.  37-39. 
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increase,  the  Board  held  that  the  employees  should  receive 
a wage  inorease  of  7 cents  an  hour  effective  October  1,  1948, 
with  monthly  and  weekly  rates  to  be  adjusted  in  accordance 
with  the  new  hourly  wage  rate  recommended.  The  changes  in 
working  rules  proposed  by  the  employees  and  by  the  carriers 
were  remanded  to  the  parties  for  further  negotiations.  How- 
ever, the  Board  did  make  certain  suggestions  to  be  used  as  a 
guide  by  the  parties  in  resolving  the  rules  issue.  Finally, 
specific  suggestions  were  made  to  be  followed  in  determining 
the  new  wage  rates  for  dining  car  employees,  maritime  workers, 
and  yard  masters,  as  these  employees  ordinarily  were  on  a 
monthly  basis  and  not  on  an  hourly  rate. 

The  recommendations  of  the  Emergency  Board  were  not 
immediately  accepted  by  either  party  to  the  dispute.  The 
employees  expressed  "disappointment"  in  the  Board's  recom- 
mendations, but  stated  that  the  report  "afforded  a basis  of 
negotiations  with  the  carriers."44  The  oarriers,  on  receiv- 
ing the  report,  immediately  placed  a copy  of  it  in  the  hands 
of  the  Interstate  Commerce  Commission  as  additional  evidence 
of  the  need  for  a general  rail  rate  increase  being  considered 
by  the  Commission  at  that  time.45 

On  January  5,  1949,  the  parties  to  the  controversy 
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resumed  direct  negotiations  in  an  effort  to  obtain  a settle- 
ment to  the  dispute  satisfactory  to  both  the  employees  and 
the  carriers .4®  Conferences  vere  continued  intermittently 
until  March  20,  1949,  at  whloh  time  an  agreement  was  signed 
concluding  the  controversy  on  the  terms  established  by  the 
recommendations  of  the  Emergency  Board. ^ 

Summary 

There  were  three  disputes  of  national  interest  during 
1947  and  1948  in  the  railroad  industry.  The  first  controversy 
developed  from  demands  of  the  non-operating  organizations  for 
a wage  increase  of  20  oents  per  hour.  Direct  negotiations  and 
mediation  were  unsuccessful,  but  the  parties  finally  agreed 
to  submit  the  issues  to  a board  of  arbitration.  The  employees, 
in  supporting  their  position  before  the  board,  contended  that 
living  costs  were  increasing  rapidly,  that  reductions  in  the 
n timber  of  hours  worked  per  week  had  reduced  "take-home"  pay, 
and  that  the  wages  of  railroad  employees  had  not  advanoed  as 
rapidly  as  the  wages  of  employees  in  other  industries.  On 
the  other  hand,  the  carriers  maintained  that  the  wage  level 
in  the  railroad  industry  exceeded  the  "general  level  of  com- 
pensation" in  other  industries,  that  a wage  Increase  oould  not 
be  justified  on  the  basis  of  living  costs,  and  that  wages  could 
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not  be  increased  without  "serious  injury  to  the  public  in- 
terest." After  careful  consideration  of  the  evidence  sub- 
mitted, the  arbitration  board  awarded  a wage  increase  of  15-1/2 
cents  per  hour  to  the  employee  groups. 

The  second  controversy  developed  from  demands  of  the 
five  operating  organizations  for  44  rule  changes  and  a 30  per 
cent  increase  in  wages.  At  a very  early  stage  in  these  nego- 
tiations, the  Order  of  Railway  Conductors  and  the  Brotherhood 
of  Railroad  Trainmen  broke  away  from  the  other  operating  groups 
and  accepted  a wage  increase  of  15-1/2  cents  per  hour.  The 
rules  issue  was  resolved  by  both  parties  agreeing  to  withdraw 
certain  proposals  and  settling  the  remainder  by  direct  nego- 
tiations. The  Brotherhood  of  Locomotive  Engineers,  the  Brother- 
hood of  Locomotive  Firemen  and  Enginemen,  and  the  Switchmen’s 
Union  of  North  America  refused  to  aocept  this  settlement,  and, 
after  arbitration  was  suggested  and  declined  by  the  employees, 
an  emergency  board  was  appointed  to  consider  this  controversy. 

The  three  employee  organizations  in  supporting  their 
position  before  the  board,  maintained  that  they  were  entitled 
to  "the  15-1/2  cents  pattern  of  1947"  as  well  as  to  "the  1948 
pattern  which  is  being  paid  to  group  after  group."  The  car- 
riers, in  opposing  these  demands,  contended  that  any  wage  in- 
crease granted  by  the  board  had  to  conform  to  the  agreements 
previously  reached  with  the  non-operating  groups  and  the  two 
operating  unions.  Both  parties  presented  extensive  testimony 
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regarding  the  rule  changes  requested  by  the  employees,  but 
the  employees  absolutely  refused  to  consider  any  of  the 
changes  suggested  by  the  carriers.  In  its  recommendations, 
the  emergency  board  held  that  the  employees  were  entitled  to 
a 15-1/2  cent  wage  increase,  and  it  made  certain  recommenda- 
tions in  relation  to  the  rules  issue.  However,  the  board 
pointed  out  that  the  failure  of  the  parties  to  resolve  the 
rule  issues  by  negotiations  constituted  Ma  danger  which 
threatens  the  very  foundations  of  the  collective  bargaining 
relationship  in  this  industry." 

The  recommendations  of  this  board  were  denounced  by 
the  employee  groups  and,  following  a strike  threat,  the  Presi- 
dent personally  intervened  in  the  dispute.  The  railroads  were 
seized  by  the  government  and  conferences  were  resumed  with  the 
President's  personal  representative  acting  as  mediator.  The 
dispute  was  ultimately  settled  by  an  agreement  which  gave  all 
five  operating  organizations  an  additional  wage  increase  of 
10  cents  per  hour. 

The  third  dispute  during  this  period  developed  from 
demands  by  the  non-operating  employees  for  a 40-hour  work 
week,  premium  pay  for  Saturdays,  Sundays,  and  holidays,  and 
a general  wage  increase  of  25  cents  per  hour.  In  a oounter 
proposal,  the  carriers  offered  to  meet  these  demands  In  return 
for  certain  changes  in  the  existing  working  rules  or,  as  an 
alternative,  a general  wage  increase  of  10  cents  an  hour  in 
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settlement  of  all  of  the  issues  was  suggested*  These  proposals 
and  counter  proposals  were  considered  in  direct  negotiations, 
but  the  controversy  was  not  resolved  and  an  emergency  board 
was  appointed.  In  due  course,  this  board  recommended  the  es- 
tablishment of  a work  week  of  forty  hours  for  all  employees 
concerned,  and  a wage  increase  of  7 cents  an  hour  was  suggested. 
The  rules  issue  was  remanded  to  the  parties  for  further  negoti- 
ations. In  the  course  of  its  findings,  the  board  severely 
criticized  some  of  the  cost  estimates  submitted  by  the  carriers 
as  being  entirely  unrealistic  and  "hardly  applicable  to  the 
facts  of  the  case." 

It  is  difficult  to  find  much  fault  with  the  awards 
and  recommendations  of  the  arbitration  and  emergency  boards 
which  served  during  this  period.  The  decisions  which  were 
made  appeared  to  be  in  accordance  with  the  facts  and  evidence 
which  were  submitted,  and  at  no  time  was  there  any  indication 
of  arbitrary  or  unreasonable  aetion.  However,  the  awards  and 
recommendations  of  this  period,  like  those  of  earlier  periods, 
were  in  the  nature  of  compromises,  and  the  labor  organizations 
were  not  willing  to  accept  compromise  solutions  except  as  S 
last  resort. 

The  general  economio  situation  in  the  country  was  one 
of  postwar  prosperity.  The  financial  situation  of  the  rail- 
roads was  reasonably  satisfactory.  The  cost  of  living  of  the 
railroad  workers,  like  that  of  other  workers,  was  going  up. 
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Workers  in  some  other  industries  were  succeeding  in  getting 
their  wages  tied  to  the  rising  oost  of  living.  Indeed,  or- 
ganized workers  in  general  were  enjoying  considerable  success 
in  inducing  employers  to  meet  their  wage  and  other  demands. 

In  this  situation,  the  railroad  labor  organizations  were  moved 
to  follow  a pattern  of  action  which  had  already  appeared  in 
some  earlier  controversies. 

There  apparently  was  no  intent  to  settle  the  disputes 
in  the  primary  direct  negotiations  with  the  carriers,  and 
mediation  efforts  were  doomed  to  failure.  The  employee  or- 
ganizations usually  refused  to  consider  arbitration.  Follow- 
ing the  i indlngs  of  emergency  boards  (or,  in  some  oases,  arbi- 
tration boards),  the  organizations  customarily  refused  to  ao- 
cept  the  settlements  and  ths  disputes  were  renewed  in  an  ef- 
fort to  obtain  additional  concessions.  These  tactics  had  been 
successful  in  the  past  and  were  successful  in  some  degree 
during  this  period,  even  though  they  were  contrary  to  the  spirit 
and  Intent  of  the  Railway  Labor  Act.  In  addition,  it  was  very 
evident  at  times  that  some  of  the  organizations  were  deter- 
mined to  achieve  settlements  which  were  more  favorable  than 
those  obtained  by  other  employee  groups. 

However,  the  employees  were  not  entirely  responsible 
for  the  difficulties  encountered  in  settling  disputes  during 
this  period.  There  were  many  indications  that  the  carriers 
did  not  enter  into  direct  negotiations  with  muoh  enthusiasm. 
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and  at  times  they  overstated  their  position  and  found  them- 
selves In  an  untenable  situation.  Finally,  both  the  oarriers 
and  the  employees  were  responsible  for  the  failure  to  re- 
solve some  of  the  rule  issues  direotly.  As  stated  by  an 
emergency  board,  the  inability  of  the  parties  to  settle  such 
matters  through  direct  negotiations  constitutes  a dangerous 
threat  to  collective  bargaining  in  the  railroad  industry. 


CHAPTER  IX 


THE  NATIONAL  WAGE  AND  RULE  MOVEMENTS  OP 
1949  AND  1950 

Following  the  successful  efforts  of  the  non-operating 
organizations  during  1948  to  obtain  a 40-hour  work  week  and  a 
wage  Increase  to  offset  the  reduction  In  hours  worked  per  week; 
the  five  operating  brotherhoods  and  the  Railroad  Yardmasters 
of  America  began  a series  of  movements  for  shorter  hours, 
higher  wages,  and  the  revision  of  certain  working  rules. 

These  demands  were  not  uniform  and  they  were  not  submitted 
to  the  carriers  at  the  same  time.  The  operation  organizations 
elected  to  present  their  requests  Independently,  although  at 
times  two  or  more  brotherhoods  united  in  pressing  their  demands 
upon  the  carriers.  During  the  course  of  events,  the  services 
of  four  separate  emergency  boards  were  utilized  in  attempts 
to  resolve  these  controversies,  while  an  arbitration  board 
was  created  to  deoide  the  issues  in  one  Instanoe.  As  a re- 
sult, the  movements  on  the  part  of  the  operating  brotherhoods 
which  originated  during  1949  and  which  were  not  settled  In  all 
oases  until  1952  were  extremely  involved.  During  this  period, 
the  government  was  forced  to  seize  the  railroad  industry  on 
August  27,  1950,  and  the  carriers  were  not  returned  to  pri- 
vate management  until  May  25,  1952.  This  period  of  govern- 
ment operation  and  control  was  the  longest  sinoe  federal 
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operation  of  the  railroads  during  World  War  I. 

The  Joint  Movement  of  the  Brotherhood  of  Railroad 

Trainmen  and  the  Order  of  Railway  Conductors 

On  March  15,  1949,  the  Order  of  Railway  Conductors 
and  the  Brotherhood  of  Railroad  Trainmen  submitted  an  exten- 
sive list  of  demands  to  the  nation’s  carriers.  Five  days  later, 
the  carriers,  represented  by  the  Eastern,  Western,  and  South- 
eastern Carriers’  Conference  Committees,  presented  oertain 
counter  proposals  to  the  two  organizations.  Direct  negotia- 
tion of  these  Issues  on  a national  basis  began  on  September 
22,  1949,  and  were  continued  until  December  14.  Since  the 
parties  were  completely  deadlocked  at  that  time  and  there 
appeared  to  be  no  possibility  of  attaining  a mutually  satis- 
factory agreement,  the  carriers  Invoked  the  services  of  the 
National  Mediation  Board.  The  Board  began  conferences  with 
the  parties  on  January  16,  1950,  but  its  efforts  were  not  suc- 
cessful and  the  Board  proposed  that  the  issues  be  submitted 
to  arbitration.  Arbitration  was  declined  by  the  two  operat- 
ing organizations  as  they  maintained  that  the  issues  were  not 
adaptable  to  arbitration,  and  a strike  was  announced  by  the 
employees  to  become  effective  February  27,  unless  a satisfac- 
tory settlement  could  be  achieved  in  the  meantime.  On  Febru- 
ary 24,  President  Truman  created  an  emergency  board  to 
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Investigate  and  submit  a report  on  the  dispute.^" 

This  Emergency  Board,  whioh  was  composed  of  Roger  I. 
McDonough,  who  served  as  Chairman,  Mart  J.  O'Malley,  and 
Gordon  S.  Watkins,  began  its  investigation  on  Maroh  2,  and 
hearings  were  held  through  Maroh  9,  1950.  All  parties  to  the 
dispute  were  given  an  opportunity  to  present  their  respective 
positions  on  the  matters  in  question.  Prior  to  the  conclusion 
of  the  public  hearings,  the  Emergency  Board  offered  its  ser- 
vices to  the  parties  in  a mediatory  capacity,  but  its  efforts 
at  mediation  were  unavailing,  and  after  two  extensions  of 
time  for  submission  of  its  report,  the  Board  submitted  its 
findings  and  recommendations  to  the  President  on  June  15,  1950. 

The  issues  presented  to  the  Emergency  Board  were  ex- 
ceedingly complex.  The  two  operating  organizations  had  sub- 
mitted twelve  major  proposals  to  the  carriers.  The  following 
list  summarizes  their  principal  demands:  (1)  the  establish- 

ment of  a forty-hour  work  week  for  yard  service  employees 
while  maintaining  pay  for  48  hours,  with  time  and  one-half 
for  Sundays  and  holidays,  and  an  increase  of  2-1/2  cents  per 
hour  in  the  basic  daily  wage  rate;  (2)  the  restoration  of  a 
wage  differential  for  car  retarder  operators;  (3)  the  estab- 
lishment of  a wage  differential  for  footboard  yardmasters; 

^Sixteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjust- 
ment Board  for  the  fiscal  Year  Ended  June  30, "1^50  OflashTng- 
ton:  Government  Printing  Office, *1950),  p.  11. 
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(4)  the  Institution  of  new  methods  of  computing  wage  rates, 
based  on  the  weight  of  the  locomotive  being  operated,  for  all 
classes  of  employees  represented;  (5)  the  restoration  of 
"standard”  wage  rates  between  the  three  major  railroad  oper- 
ating territories;  (6)  the  adoption  of  100  miles  as  the  basic 
passenger  mileage  service  day  (the  existing  basic  mileage  day 
was  100  miles  for  road  freight  service  and  150  miles  for  pas- 
senger service);  (7)  the  extension  of  the  principle  of  time 
and  one-half  for  overtime  to  passenger  service;  (8)  the  elim- 
ination of  "unreasonable  and  unnecessary"  delays  at  the  in- 
itial terminal  with  the  establishment  of  punitive  pay  for  the 
employees  where  the  carrier  was  responsible  for  such  delay; 
(9)  the  establishment  of  an  expense  allowance  for  time  spent 
by  the  employee  away  from  the  home  terminal;  (10)  the  insti- 
tution of  an  additional  allowance  for  th^os e employees  who 
handled  the  United  States  mail;  (11)  the  establishment  of 
twelve  new  service  rules  for  dining  car  stewards;  and  fin- 
ally, (12)  the  application  of  these  same  rules  to  dining 
car  cooks.2 

The  carriers,  in  turn,  had  submitted  thirteen  major 
counter  proposals  to  the  employee  organizations.  These  pro- 
posals may  be  summarized  as  follows:  (1)  the  establishment 

* " — — — — - 

2 

Report  to  the  President  by  the  Emergency  Board  Ap- 
polnted  February  24.  1950,  Pursuant  to  Section  10  of  the 
Railway  Labor  Act  . June  IS,  1950  (Washington:  Government 

Printing  Office,  1950),  p.  g. 
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of  a forty-hour  work  week  for  yard  service  employees  under 
certain  conditions;  (2)  the  granting  of  a special  allowance 
In  lieu  of  claims  for  time  and  one-half  pay  for  overtime; 

(3)  the  elimination  of  all  rules  which  provided  for  pay  to  em- 
ployees for  time  in  which  they  were  held  away  from  their  home 
terminal;  (4)  the  institution  of  a work  rule  which  would  change 
the  basic  passenger  service  day  from  150  miles  to  200  miles 
and  ohange  the  basic  through  freight  service  day  from  100 
miles  to  125  miles;  (5)  the  establishment  of  new  rules  govern- 
ing the  assignment  of  operating  orews  to  interdivisional  and 
intradi visional  runs;  (6)  the  revision  of  an  existing  rule 
which  would  give  the  carrier  the  privilege  of  pooling  cabooses 
and  operating  them  over  two  or  more  divisions  (under  the  ex- 
isting rule,  a caboose  was  assigned  exclusively  to  a single 
operating  crew  within  a division);  (7)  the  establishment  of  a 
rule  requiring  road  and  yard  conductors,  trainmen,  and  yard- 
men to  couple  or  uncouple  air  hose,  signal  hose,  or  steam  hose, 
and  to  chain  or  unchain  cars  as  might  be  necessary  without 
extra  pay;  (8)  the  elimination  of  all  rules  whloh  established 
dally,  weekly,  or  monthly  wage  guarantees;  (9)  the  elimination 
of  all  rules  prohibiting  the  reduction  of  work  crews  in  pas- 
senger service  or  the  increasing  of  the  basic  daily  passenger 
mileage  requirement;  (10)  the  establishment  of  a rule  which 
would  require  road  service  crews  to  perform  yard  switching 
service  when  necessary;  (11)  the  elimination  of  all  rules 
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prohibiting  the  carrier  from  changing  the  limits  of  a switch- 
ing yard;  (12)  the  revision  of  those  rules  relating  to  the 
time  for  reporting  for  duty  for  road  service  employees;  and 
(13)  the  elimination  of  all  rules  which  restricted  train 
lengths  or  the  amount  of  tonnage  carried  in  a single  train.3 * 5 

It  would  be  impractical  to  summarize  all  of  the  argu- 
ments and  evidence  submitted  by  the  parties  in  support  of 
their  demands  and  counter  demands  before  the  Emergency  Board. 
Basically,  the  issues  were  simpler  than  would  appear  from  the 
proposals  of  the  parties.  According  to  the  employees,  the 
principal  issue  was  the  establishment  of  a five-day  forty- 
hour  work  week  for  all  yard  service  employees,  with  no  reduc- 
tion in  pay  from  the  existing  six-day  work  week.  The  other 
proposals  made  by  the  employees  were  to  implement  the  proposed 
work  week,  and  to  eliminate  existing  "inequities”  among  vari- 
ous classes  of  employees  represented.  On  the  other  hand,  the 
carriers  were  willing  to  establish  a 40-hour  work  week  for 
yard  service  employee*,  but  It  was  urged  that  existing  total 
weekly  wages  could  not  and  should  not  be  maintained.  Other 
proposals  made  by  the  carriers  were  to  "cushion  the  shook” 
of  establishing  the  shorter  work  week,  and  to  Improve  the 
efficiency  of  railroad  operation  under  these  new  conditions. 

3 

Ibid. , pp.  3-4.  The  positions  of  both  parties  in  re- 

lation to  these  proposals  and  counter  proposals  are  set  forth 
in  detail  on  pages  5-167  of  this  document. 
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In  supporting  their  demands  before  the  Board  for  a 

f 

forty-hour  week  with  no  reduction  in  pay  from  the  existing 
six-day  week,  the  employees  advanced  several  arguments. 

Primary  among  these  arguments  wes  the  "increased  productivity" 
ol  the  worker*  It  was  maintained  that  output  per  man-hour 
had  increased  between  1921  end  1949  by  approximately  102  per 
cent,  an  increase  averaging  3 per  cent  annually  for  the  entire 
period.  Statistics  were  introduced  which  indicated  that 
revenue  traffic  units  per  employee  had  increased  2-1/2  times 
between  1921  and  1948,  and  that  if  it  were  not  for  Increased 
productivity  the  railroads  would  have  been  forced  to  hire 
500,000  new  employees  between  1939  and  1950.  To  state  the 
argument  in  another  way,  forty  employees  in  1948  were  doing 
the  same  amount  of  work  as  100  employees  in  1921.  This  in- 
creased productivity,  it  was  contended,  had  not  been  reflected 
by  a corresponding  inorease  in  wages.  It  was  stated  that  em- 
ployees in  manufacturing,  mining,  and  agriculture  had  enjoyed 
advances  in  real  wages  between  1921  and  1949  in  excess  of  100 
per  cent,  while  real  wages  in  the  entire  railroad  industry 
had  increased  only  82  per  cent.  In  this  same  period,  the 
real  wages  of  railroad  yard  service  employees  had  increased 
only  62  per  cent.  Thus,  there  were  both  inter- Indus try  and 
intra-industry  inequities  which  should  be  corrected. 

It  was  also  argued  that  the  40-hour  week  was  enjoyed 
by  workers  throughout  American  industry,  and  that  since  the 
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non-operating  employees  had  been  granted  a 40-hour  week  in 
September,  1949,  and  road  service  employees  worked  approxi- 
mately 40  hours  per  week,  the  yard  servioe  employees  repre- 
sented virtually  the  only  major  segment  in  American  industry 
which  did  not  have  a short  work  week.  It  was  contended  that 
a five-day  week  should  be  established  without  reduolng  "take- 
home”  pay  in  order  to  maintain  the  historical  relationship 
between  the  wages  of  yard  servioe  employees  and  the  wages  of 
employees  in  comparable  industries,  as  well  as  within  the 
railroad  industry.  Also,  the  two  organizations  emphasized 
that  the  maintenance  of  "take-home"  pay  was  necessary  to  the 
"welfare  and  expansion  of  the  productive  eoonomy."  It  was 
maintained  that  eoonomio  advancement  could  be  measured  in 
terms  of  increased  output  per  man-hour,  reduced  hours  of  work, 
and  increased  real  wages,  and  that  when  technological  improve- 
ments oocurred,  hours  of  work  should  be  reduced  without  reduc- 
ing wages  to  insure  stable  purchasing  power  and  the  "continu- 
ation of  national  prosperity."4 

The  oarrlers,  in  supporting  their  counter  proposals 
before  the  Emergency  Board,  based  their  arguments  on  three 
principal  considerations.  First,  the  carriers  maintained  that 
the  employees  had  not  presented  any  "competent  or  creditable 
evidence"  to  support  their  demands  for  a 40-hour  week. 

4Ibid.,  pp.  5-25. 
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Secondly,  It  was  declared  that.  If  a shorter  work  week  was 
deemed  desirable  by  the  Board,  and  the  carriers  announced 
their  willingness  to  establish  a 40-hour  week  if  necessary, 
the  new  work  week  should  be  inaugurated  without  maintenance 
of  "take-home"  pay.  Thirdly,  the  carriers  contended  that  if 
such  a work  week  was  established,  certain  existing  rules  should 
be  revised  and  other  rules  should  be  instituted  in  order  to 
minimize  the  effect  of  the  proposed  changes  on  railroad  oper- 
ation and  to  improve  railroad  operating  efficiency. 

These  basic  arguments  were  greatly  amplified  by  the 
carriers.  It  was  urged  that  there  were  a great  many  reasons 
why  a shorter  work  week  should  not  be  established.  In  the 
first  place,  the  carriers  stated  that  all  yard  service  em- 
ployees, in  reality,  had  a 40-hour  work  week,  if  they  so 
desired.  It  was  pointed  out  that  "extra  boards"  were  main- 
tained to  provide  relief  men  for  regular  employees,  and  that 
yard  service  employees  could  work  30,  40,  or  50  hours  per 
week,  as  they  saw  fit.  Secondly,  the  carriers  maintained 
that  the  employees  really  did  not  want  a scheduled  40-hour 
week,  but  that  the  demand  was  made  by  the  two  operating  or- 
ganizations when  it  appeared  difficult  to  obtain  a direct 
wage  increase.  As  proof  that  the  employees  did  not  want  a 
shorter  work  week,  the  carriers  stated  that  those  men  with 
the  greatest  seniority  ordinarily  exercised  their  rights  to 
obtain  7-day  work  assignments  which  provided  maximum  earning 
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opportunities*  In  the  third  place , the  carriers  contended 
that  a shorter  work  week  would  greatly  increase  the  expenses 
and  the  difficulties  of  yard  operations,  especially  In  the 
smaller  yards.  As  yard  service  is  a seven  day  operation,  it 
was  argued  that  even  in  the  largest  yards,  five  day  work 
assignments  could  not  be  made  without  the  payment  of  wages 
for  deadheading,  for  punitive  overtime,  and  for  "time  not 
worked."  In  summary,  the  carriers  maintained  that  the  oper- 
ating organizations  concerned  had  two  principal  objectives  in 
demanding  a 40-hour  week  with  48  hours  pay.  The  first  purpose, 
it  was  stated,  was  to  obtain  a 20  per  cent  increase  in  pay, 
without  which  the  organizations  would  not  even  consider  a 
shorter  work  week.  The  second  objective  was  "to  make  work,” 

"to  create  jobs,"  and  "to  add  to  the  membership  of  the  Or- 
ganizations." It  was  contended  that  while  the  employees  did 
not  want  the  shorter  work  week,  the  organizations  did,  not  to 
protect  the  work  opportunities  of  existing  members,  but  to 
expand  the  work  as  a means  of  "recruiting  additional  members 
to  enhance  the  power  and  influence  of  the  Organizations."5 

The  Board  submitted  its  findings  and  recommendations 
to  the  President  on  June  15,  1950.  In  relation  to  the  pro- 
posals of  the  two  employee  organizations,  the  Board  found 
that  their  major  demands  should  be  granted.  A basic  five-day, 

5Ibid,,  pp.  14-17. 
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40-hour  work  week  was  recommended  to  become  effective  October 
1,  together  with  a wage  increase  of  18  cents  per  hour,  or 
$1.44  per  basic  day.  In  lieu  of  the  existing  minimum  daily 
earnings  guarantee,  the  Board  recommended  that  basic  daily 
wage  rates  be  increased  2-1/2  cents  per  hour  and  that  all 
minimum  wage  guarantees  be  eliminated.  Also,  the  Board  held 
that  overtime  pay  should  be  granted  for  all  time  in  excess  of 
8 hours  per  day  or  40  hours  per  week.  Differentials  for  oar 
retarder  operators  and  footboard  yardmasters  were  recommended 
and  the  Board  suggested  that  allowance  to  baggage  men  for 
handling  the  United  States  mail  be  slightly  increased.  The 
remaining  important  proposals  of  the  two  operating  organisa- 
tions were  either  remanded  to  the  parties  for  further  nego- 

g 

tiations  or  the  Board  recommended  that  they  be  withdrawn. 

The  Board  gave  detailed  consideration  to  the  counter 
proposals  made  by  the  carriers.  It  was  found  that  any  re- 
strictions which  existed  in  the  working  rules  in  regard  to 
interdi visional  runs  and  the  assignment  of  work  crews  to  those 
runs  should  be  eliminated,  provided  that  the  work  was  distrib- 
uted equitably  and  seniority  rights  were  protected.  In  addi- 
tion, the  Board  held  that  the  pooling  of  cabooses  should  be 
permitted,  that  trainmen  and  yardmen  should  couple  and  un- 
couple air,  steam,  or  signal  hose  without  extra  pay  where 

6Ibld>,  pp.  167-170. 
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carmen  were  not  available,  and  that  the  carriers  should  be 
permitted  to  expand  or  contract  switching  yard  limits  to  con- 
form to  existing  switching  needs.  These  recommendations  were 
made  to  eliminate  certain  rules  or  operating  practices  which 
tended  to  curtail  the  efficiency  of  the  carriers.  Other  pro- 
posals made  by  the  carriers  were  remanded  to  the  parties  for 

further  negotiations  or  the  Board  recommended  that  they  be 
7 

withdrawn. 

The  recommendations  of  the  Emergency  Board  were  ac- 
cepted by  the  carriers  but  they  were  immediately  rejected  by 
the  Brotherhood  of  Railroad  Trainmen  and  the  Order  of  Railway 
Conductors  as  being  entirely  unsatisfactory.  Accordingly, 
representatives  of  the  parties  resumed  direct  negotiations  on 
June  21,  1950.  These  conferences  were  not  successful,  and  on 
June  25,  the  National  Mediation  Board  once  again  proffered  its 
mediatory  services.  Conferences  were  continued  intermittently 
in  Chicago  and  in  Washington  until  August  23,  without  conclu- 
sive results.  In  the  meantime,  the  two  organizations  an- 
nounced a nation-wide  strike  to  beoome  effective  at  6:00  A.  M., 
August  28,  1950.  On  August  27,  President  Truman  seized  the 
nation's  railroads  by  Executive  Order  and  placed  them  under 

Q 

the  control  of  the  Secretary  of  the  Army  for  operation. 

7Ibid.,  pp.  170-172. 

g 

Seventeenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  fteport  of  the  National  Railroad  Adjustment 
Board  for  the  Fiscal  ¥ear  Ended  June  36.  1951  (Washington: 
Government  Printing  Office,  196k),  p.  6. 
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During  the  development  of  the  dispute  between  the 
Order  of  Railway  Conductors  and  the  Brotherhood  of  Railroad 
Trainmen  and  the  carriers,  the  Switchmen's  Union  of  North 
America,  the  Railroad  Yardmasters  of  America,  the  3rotherhood 
of  Locomotive  Firemen  and  Enginemen,  and  the  Brotherhood  of 
Locomotive  Engineers,  each  acting  independently,  served  cer- 
tain demands  upon  the  carriers.  The  Switchmen's  Union  of 
North  America  and  the  Railroad  Yardmasters  of  America  con- 
tinued to  act  independently  until  a final  settlement  was 
reached  with  the  railroads,  but  the  Brotherhood  of  Locomotive 
Engineers  and  the  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men  joined  the  Order  of  Railway  Conductors  and  the  Brotherhood 
of  Railroad  Trainmen  in  pressing  their  demands  upon  the  car- 
riers shortly  after  the  railroads  were  seized  by  the  govern- 
ment. For  a better  understanding  of  these  controversies,  the 
disputes  between  the  carriers  and  the  yardmasters  and  switch- 
men should  be  considered  separately,  even  though  the  final 
settlements  in  all  of  these  controversies  were  mutually  related. 

The  Controversy  Between  the  Switchmen's  Union  of 
North  America  and  Certain  Western  Carriers 

On  September  20,  1949,  the  Switchmen's  Union  of  North 

America  served  notice  upon  a group  of  western  carriers  that 

Q 

certain  changes  were  desired  in  existing  working  agreements, 
a 

The  following  carriers  were  involved:  Chioago,  Great 

Western  Railway  Co.;  Chicago,  Rock  Island  and  Pacific  Railroad 
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These  notloes,  which  were  served  upon  the  individual  proper- 
ties, requested  the  carriers  to  modify  the  existing  working 
agreements  so  as  to  establish  a 40-hour  week  with  no  reduc- 
tion in  "take-home”  pay  from  48  hours  per  week  and  to  provide 
for  double-time  for  all  time  worked  in  exoess  of  8 hours  per 
day  or  40  hours  per  week.  Also,  double-time  was  demanded  for 
all  work  on  Sundays  and  holidays.  In  addition,  the  organiza- 
tion requested  a pay  differential  for  car  retarder  operators 
and  footboard  yardmasters  together  with  other  minor  rule  re- 
visions to  effectuate  its  major  proposals.*0 

The  oarriers  made  certain  counter  proposals  to  the 
organization  and  direct  negotiation  of  the  issues  were  con- 
tinued with  relatively  little  progress  until  Maroh  8,  1950. 

At  that  time,  both  parties  to  the  dispute  requested  the  inter- 
vention of  the  National  Mediation  Board,  but  the  mediatory 
efforts  of  the  Board  failed  and  arbitration  was  refused  by  the 
employee  representatives. 

President  Truman,  on  March  20,  recognized  that  an 


Co.}  Davenport,  Rock  Island  and  Northwestern  Railway  Co.}  The 
Denver  & Rio  Grande  Western  Railroad  Co.;  Great  Northern  Rail- 
way Co.;  The  Minneapolis  & St.  Louis  Railway  Co.}  The  Railway 
Transfer  Co.}  The  Northern  Pacific  Terminal  Co.  of  Oregon} 

The  St.  Paul  Union  Depot  Co.}  The  Sioux  City  Terminal  Railway 
Co.}  and  The  Western  Paoific  Railroad  Co. 

*°Por  a complete  statement  of  these  proposals  see: 
Report  to  the  President  by  the  Emergency  Board  Created  March 
20,  1950,  Pursuant  to  Section  10  of  the  Railway  Labor  Aot, 

April  I 87  1950  (Washington:  Government  Printing  Offioe,  1950 ) , 

pp.  ^-10. 
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emergency  existed  and  appointed  an  Emergency  Board  to  inves- 
tigate and  report  upon  the  dispute.  This  Board  consisted  of 
Roger  I.  McDonough,  who  acted  as  Chairman,  Mart  J.  O’Malley, 
and  Gordon  S.  Watkins,  the  same  men  who  were  currently  engaged 
in  hearing  the  dispute  between  the  Order  of  Railway  Conductors 
and  the  Brotherhood  of  Railroad  Trainmen  and  the  carriers. 
Hearings  were  instituted  on  March  27,  1950,  at  which  time  the 
Board  indicated  that  it  desired  the  parties  to  oonsider  the 
possibility  of  holding  concurrent  hearings  in  both  disputes  as 
the  issues  were  virtually  the  same.  This  proposal  was  agreed 
to  by  the  carriers,  but  the  Switchmen’s  Union  insisted  that 
the  hearings  be  conducted  separately  and  that  the  findings  of 
the  Board  be  made  within  the  thirty  day  period  required  by  law. 
Having  reached  an  impasse,  the  Board  decided  to  reoess  the 
hearings  and  submit  its  report  on  the  appropriate  date  unless 
the  employee  organization  suggested  a "thorough  and  fair" 
method  of  hearing  the  issues. 

As  no  suggestions  were  received  from  the  switchmen, 
the  Board  submitted  its  report  to  the  President  on  April  18, 
1950,  without  further  hearings.  The  ohief  recommendations  of 
the  Emergency  Board  were  as  follows*11 

a.  If  no  further  hearings  be  held,  the  same 
treatment  shall  be  accorded  the  employees  repre- 
sented by  the  Switchmen’s  Union  of  North  America 

11Ibid.,  pp.  12-13. 
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as  may  be  accorded  the  yard  employees  represented 
by  the  Order  of  Railway  Conductors  and  the  Brother- 
hood of  Railroad  Trainmen  in  so  far  as  the  proposals 
for  the  40  hour  workweek  and  any  other  identical 
issues  are  concerned. 

With  regard  to  the  issues  which  are  not  iden- 
tical, but  similar,  adjustments  of  the  same  general 
character  shall  be  made  in  so  far  as  is  possible 
within  the  framework  of  the  requests.  Different 
treatment  cannot  be  aocorded  these  groups  of  yard 
service  employees  without  seriously  disrupting 
established  wage  and  rule  relationships  and  gener- 
ally disturbing  labor  relations  on  the  railroads. 

b.  A further  opportunity  might  well  be  given 
the  Switchmen's  Union  of  North  America  to  present 
any  new  evidence  on  any  phases  of  the  matters  in 
dispute  on  which  it  desires  to  be  heard,  and  in 
order  that  this  may  be  accomplished  the  President 
may  wish  either  that  this  Board  not  consider  it- 
self discharged  with  the  making  of  this  report 
and  that  there  be  an  extension  of  time  within 
which  to  make  a terminal  report  to  Jane  1,  1950, 
or  such  further  time  as  may  be  required  by  the 
Board  to  make  findings  and  recommendations  on  the 
issues  now  in  the  process  of  examination. 

The  Board  awaits  the  President's  pleasure  in 
this  matter  .... 

The  effect  of  the  Emergency  Board's  recommendations 
was  to  accord  the  Switchmen's  Union  of  North  America  the  same 
consideration  as  given  the  conductors  and  trainmen  in  the  re- 
port of  the  Emergency  Board  subsequently  rendered  on  June  15, 
1950.  The  Switchmen's  Union  was  not  satisfied  with  this 
recommendation,  and  a strike  was  authorized  to  begin  at  6j00 

A.  M.,  May  23,  1950,  on  the  lines  of  the  western  carriers  con- 
cerned. 

On  May  19,  the  National  Mediation  Board  again  extended 
its  services  and  requested  the  organization  to  postpone  the 
effective  date  of  the  strike,  pending  additional  mediation 
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conferences.  The  strike  date  was  first  extended  by  the 
union  to  June  1,  and  then  to  June  25,  but,  sinoe  the  oarrlers 
were  not  willing  to  offer  any  oonoessions  beyond  the  recom- 
mendations of  the  Emergency  Board,  the  organization  called  a 
strike  at  6:00  A.  M.  on  that  date.  The  strike  affected  the 
Chicago,  Rock  Island  & Pacific  Railroad  Company;  the  Great 
Northern  Railway  Company;  the  Chicago,  Great  Western  Railway 
Company;  the  Denver  & Rio  Grande  Western  Railroad  Company; 
and  the  Western  Pacific  Railroad  Company. 

The  members  of  the  National  Mediation  Board  continued 
to  exert  every  effort  to  end  the  work  stoppage  and  the  Switch- 
men's Union  was  repeatedly  requested  to  direct  the  employees 
to  return  to  service  and  permit  concurrent  handling  of  their 
dispute  with  the  dispute  involving  the  conductors  and  train- 
men. However,  these  requests  were  rejected  by  the  Switch- 
men's Union  and  the  strike  continued  until  July  7,  1950.  On 
that  date,  the  organization  directed  the  employees  that  it 
represented  to  return  to  service  on  all  of  the  railroads 
named  above,  except  the  Chicago,  Rook  Island  and  Paolfio  Rail- 
road Company.  At  the  same  time.  President  Truman  seized  the 
Rook  Island  Railroad  by  Executive  Order,  and  a temporary  in- 
junction was  obtained  against  the  union  prohibiting  the  con- 
tinuation of  the  strike.  Those  employees  who  were  still  on 
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strike  immediately  returned  to  service. 

Subsequent  to  the  employees'  return  to  servioe,  nego- 
tiations were  instituted  by  the  parties  whioh  culminated  in  a 
final  agreement  executed  September  12,  1950.  Actually,  this 
settlement  consisted  of  three  agreements.  One  of  these  agree- 
ments, known  as  Agreement  A,  established  the  40  hour  week  ef- 
fective October  1,  1950,  and  provided  for  certain  rule  and 
wage  revisions;  Agreement  B deferred  the  establishment  of  a 
40-hour  week;  and  an  Interim  Agreement  instituted  a six-day 
week  effective  until  January  1,  1952,  after  which  the  union 
might  request  and  obtain  a five-day  week  on  three  months  no- 
tice. The  major  provisions  of  Agreement  A relating  to  rule 
and  wage  changes  were  as  follows:  (1)  a wage  increase  of 

5 cents  per  day  for  yard  foremen  and  helpers  to  become  effec- 
tive July  1,  1950;  (2)  a wage  increase  of  23  cents  per  hour 
for  all  employees  represented  to  become  effective  October  1, 
1950;  (3)  a cost-of-living  adjustment  factor  of  1 cent  per 
hour  for  each  change  of  1 point  in  the  Bureau  of  Labor  Sta- 
tistics cost-of-living  index,  beginning  January  1,  1950,  the 

12 

Sixteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report' og  the  National  Railroad  Adjustment 
Board  for  the  Fiscal  Year  Ended  June  30,  1950  (Washington: 
Government  Printing  Office,  1950),  pp.  11-13. 

13 

Seventeenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjustment 
Board  for  the  Fiscal  Year  Ended  June  30,  1951  {Washington: 
Government  Printing  Office,  1962),  p".  *7. 
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base  index  figure  to  be  174.0;  (4)  any  agreements  which  re- 
stricted the  coupling  or  uncoupling  of  air,  steam,  or  signal 
hose  by  switchmen  were  to  be  modified  to  permit  the  performance 
of  this  work  without  penalty  payment;  (5)  the  carrier  was  given 
the  right  to  expand  or  contract  the  limits  of  a switching  yard 
in  conformance  with  existing  switching  requirements;  and  (6) 
both  parties  agreed  upon  a moratorium  on  proposed  changes  in 
rates  of  pay,  rules,  or  working  conditions  for  a period  of 
three  years  from  October  1,  1950,  except  for  rule  changes 
initiated  prior  to  June  1,  1950.  In  the  meantime,  the  dispute 
between  the  carriers  and  the  Railroad  Yardmasters  of  America 
had  become  of  national  interest  and  this  controversy  should 
now  be  considered. 

The  Dispute  Between  Certain  Carriers  and 
the  Railroad  Yardmasters  of  America 

On  April  10,  1948  the  Railroad  Yardmasters  of  America 

presented  a list  of  demands  to  the  Individual  carriers  with 

14 

which  they  held  contracts.  The  organization  requested  a 40- 
hour  work  week  with  48  hours  pay,  payment  for  work  on  Saturday 
at  time  and  one-half,  payment  for  work  on  Sundays  and  holidays 
at  double  time,  and  a general  wage  increase  of  25  cents  per 
hour.  The  carriers  submitted  a counter  proposal  to  the  union, 

14 

For  a list  of  the  66  carriers  concerned  see:  Report 

to  the  President  by  the  Emergency  Board  Created  April  11,  1950, 
Pursuant  to  Section  10  of  the  Railway  Labor  Act,  June  15,  1950 
(Washington:  Government  Printing  Office,  1680),  pp.  18-16. 
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and  in  September,  1949,  the  organization  slightly  modified 
its  demands,  but  the  parties  were  not  able  to  reach  an  agree- 
ment upon  the  issues  involved.  Continued  conferences  between 
the  carriers  and  the  organization  were  not  successful,  and  on 
January  11,  1950,  the  services  of  the  National  Mediation  Board 
were  invoked  by  the  carriers.  The  mediatory  efforts  of  the 
Board  failed  and  arbitration  was  proposed,  but  the  parties 
could  not  agree  upon  the  issues  to  be  submitted  to  arbitration 
and  this  effort  to  effect  a settlement  failed,  even  though 
both  groups  accepted  arbitration  in  principle. 

On  April  11,  1950,  President  Truman  appointed  an  Emer- 
gency Board  to  investigate  and  report  on  this  dispute,  since 
the  organization  had  set  a strike  date  for  6:00  A.  M. , April 
12.  This  Board,  which  was  composed  of  the  same  men  who  were 
considering  the  disputes  between  the  carriers  and  the  Switoh- 
men’s  Union  of  North  America,  and  the  Order  of  Railway  Con- 
ductors and  the  Brotherhood  of  Railroad  Trainmen,  met  with  the 
parties  on  April  24,  1950.  It  was  agreed  that  immediate  hear- 
ings would  be  postponed,  as  the  Board  was  preoccupied  with  the 
dispute  Involving  the  conductors  and  trainmen,  and  considera- 
tion of  the  yardmasters  demands  did  not  begin  until  May  11, 
1950. 15 

The  issues  presented  to  the  Board  and  the  arguments 

15Ibid.,  pp.  2-5. 
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of  the  parties  were  almost  exactly  the  same  as  those  set 
forth  in  the  other  disputes  being  considered  by  the  Board. 

The  yardmasters  demanded  a 5-day  week  without  a reduction  in 
pay,  a general  wage  increase  of  25  cents  per  hour,  and  the 
revision  of  oertain  rules  to  effectuate  the  proposed  work 
week.  The  carriers  contended,  in  turn,  that  the  question  of 
a 5-day  work  week  together  with  any  wage  adjustments  made, 
necessitated  a thorough  consideration  of  the  merits  of  such 
a work  week  for  supervisory  employees.  Also,  the  carriers 
proposed  that  the  working  rules  in  effect  should  be  exten- 
sively revised,  if  the  shorter  work  week  was  recommended  by 
the  Board. 

The  Emergency  Board  submitted  its  recommendations  to 
the  President  on  June  15,  1950,  the  same  date  on  which  it  sub- 
mitted a report  on  the  conductor’s  and  trainmen’s  controversy. 
The  Board  ruled  that  a 5-day  work  week  for  yardmasters  was 
"feasible"  and  that  such  a work  week  should  be  placed  in 
effeot,  but  it  recommended  that  the  salaries  of  yardmasters 
should  be  reduced  one-sixth.  To  offset  this  reduction  in  pay, 
the  Board  held  that  the  basic  hourly  wage  rate  for  yardmasters 
should  be  increased  18  cents  per  hour  and  that  the  rule 

changes  necessary  to  effeotuate  these  recommendations  should 

16 

be  decided  by  the  parties  in  further  negotiations. 

16 


Ibid.,  pp . 11—12. 
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The  Board's  recommendations  were  rejected  by  the 
Railroad  Yardmasters  of  Amerioa  and  negotiations  between  the 
parties  were  renewed.  A final  settlement  was  reached  under 
the  auspices  of  the  White  House  on  November  2,  1950.  This 
agreement,  which  embodied  the  principal  features  of  the  settle- 
ment reached  by  the  carriers  and  the  Switchmen's  Onion  of  North 
America  on  September  21,  1950,  also  was  divided  into  three 
parts.  One  section,  known  as  Agreement  A,  provided  for  a 40- 
hour  week  effective  October  1,  1950;  a second  section,  termed 
Agreement  B,  deferred  the  institution  of  a 5-day  week  until 
January  1,  1952;  and  a third  section,  an  Interim  Agreement, 
provided  for  a period  of  transition  to  the  shorter  work  week 
and  for  certain  adjustments  in  the  wage  scale.  Under  the  wage 
clause  of  the  interim  agreement,  the  basio  monthly  wage  rate 
for  yardmasters  was  reduced  one-sixth,  and  to  this  new  rate, 
an  increment  of  #46.00  per  month  was  added.  In  addition,  the 
settlement  contained  the  oost-of-living  adjustment  factor 
granted  to  the  Switchmen’s  Union,  and  placed  a three-year  mora- 
torium on  any  new  proposals  for  ohanges  in  wages,  rules,  or 
working  conditions.  ' 

In  this  manner,  the  disputes  between  the  oarriers  and 
the  Switchmen’s  Union  of  North  America  and  the  Railroad 

17 

Seventeenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad  Adjustment 
Board  for  the  Fiscal  Year  Ended  June  30,  1951  (Washington: 
Government  Printing  Office,  1952),  p.  8. 
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Yardmasters  of  America  were  finally  concluded,  but  contro- 
versies between  the  carriers  and  the  remaining  operating 
brotherhoods  were  still  to  be  resolved. 

The  Concerted  Movement  of  the  Order  of  Railway 
Conductors,  the  Brotherhood  of  Railroad 
Trainmen,  the  Brotherhood  of  Locomotive 
Engineers,  and  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen 

As  indicated  previously,  the  Brotherhood  of  Railroad 
Trainmen  and  the  Order  of  Railway  Conductors,  acting  in  con- 
cert, submitted  certain  demands  to  the  carriers  in  March, 

1949.  This  dispute  ultimately  resulted  in  government  seizure 
of  the  railroads  on  August  27,  1950.  In  the  meantime,  the 
Brotherhood  of  Locomotive  Engineers  and  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  each  acting  independently, 
had  served  certain  demands  upon  the  railroads  of  the  nation. 

On  November  1,  1949,  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen  demanded  the  establishment  of  a five- 
day  week  with  48  hours  pay  for  all  firemen,  hostlers,  and 
hostlers  helpers,  effective  December  1,  1949,  with  all  service 
in  excess  of  8 hours  per  day  or  five  days  per  week,  and  on 
legal  holidays,  to  be  paid  at  the  rate  of  time  and  one-half. 

The  Brotherhood  of  Locomotive  Engineers,  on  January  5,  1950, 
requested  an  increase  of  20  per  cent  in  the  basio  wage  rate 
for  engineers  in  yard  service,  the  payment  of  time  and  one-half 
for  five  specified  holidays,  and  the  guarantee  of  a basic  day’s 
pay  for  all  yard  engineers  assigned  to  "extra  boards"  for  each 
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day  of  such  assignment.  For  engineers  in  road  freight  ser- 
vice, the  brotherhood  demanded  a guaranteed  monthly  wage 
based  on  3200  miles  for  all  olasses  of  service;  the  guarantee 
of  a basic  days  pay  for  each  day  a road  engineer  was  assigned 
to  an  "extra  board";  the  establishment  of  a monthly  wage  guar- 
antee based  on  4000  miles  for  all  men  in  passenger  servioe; 
and  finally,  the  payment  of  an  allowance  of  25  cents  per  hour 

for  "expenses"  for  all  time  spent  away  from  the  home  terminal 

18 

by  the  employee. 

These  demands  were  first  negotiated  on  the  individual 
properties,  but  on  October  5,  1950,  the  two  organizations  be- 
gan joint  conferences  with  representatives  of  the  carriers  in 
Washington,  D.  C.  Late  in  October,  the  Brotherhood  of  Locomo- 
tive Engineers,  joined  by  the  carriers,  requested  the  inter- 
vention of  the  National  Mediation  Board,  but  neither  party 
applied  for  mediation  of  the  wage  proposals  made  by  the  Brother 
hood  of  Locomotive  Firemen  and  Enginemen.  On  November  3,  1950, 
the  Brotherhood  of  Locomotive  Engineers  served  an  additional 
demand  on  the  carriers  for  a 20  per  cent  wage  increase  for 
road  engineers.  This  request  was  followed  by  demands  from 
the  Brotherhood  of  Locomotive  Firemen  and  Enginemen,  the 
Brotherhood  of  Railroad  Trainmen,  and  the  Order  of  Railway 
Conductors  for  a wage  increase  of  35  cents  per  hour  for  all 
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employees  represented  by  these  organizations.  The  National 
Mediation  Board  continued  its  efforts  to  resolve  these  dis- 
putes, and  on  November  21,  1950,  all  four  organizations,  act- 
ing as  a single  group,  began  new  conferences  with  the  carriers 
under  the  auspices  of  the  White  House. 

During  these  meetings,  the  Brotherhood  of  Railroad 
Trainmen  began  a series  of  "wildcat”  or  "sick”  strikes  in 
various  important  rail  centers  throughout  the  country.  The 
Secretary  of  the  Army,  who  was  charged  with  operation  of  the 
railroads  during  the  period  of  government  seizure,  obtained 
temporary  injunctions  prohibiting  these  strikes,  and  follow- 
ing a personal  appeal  from  President  Truman  on  December  15, 
the  employees  concerned  returned  to  service.  However,  nego- 
tiations were  continued,  and  on  December  21,  a so-called 
"memorandum  agreement,"  proposed  by  John  R.  Steelman,  was 
signed  at  the  White  House  by  all  four  of  the  brotherhoods  and 
by  the  carriers. 

This  tentative  agreement  provided  for  a 40-hour  week 
for  all  employees  in  yard  service,  effective  October  1,  1950, 
with  an  increase  in  wages  of  23  cents  per  hour,  and  an  addi- 
tional wage  increase  of  2 cents  per  hour,  effective  January  1, 
1951.  However,  the  forty-hour  week  was  to  be  set  aside  until 

19It  is  noteworthy  that  these  new  wage  demands  were 
presented  shortly  after  the  wage  settlement  achieved  by  the 
switchmen  and  yardmasters. 
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January  1,  and  a six-dRy  week  was  established  for  yard  ser- 
vice employees.  Other  "fringe  benefits"  and  minor  wage  ad- 
justments were  authorized,  and  the  parties  agreed  to  settle 
certain  troublesome  rule  Issues.  The  rules  to  be  revised  in- 
cluded those  pertaining  to  Initial  terminal  delay;  the  assign- 
ment of  crews  to  interdivisional  runs;  the  pooling  of  cabooses; 
the  limitations  on  changes  In  boundary  of  a given  switching 
yard;  the  coupling  and  uncoupling  of  air,  signal,  and  steam 
hoses;  and  the  limitations  on  double-heading  and  train  ton- 
nage. This  agreement  was  submitted  to  the  general  committees 
of  the  brotherhoods  for  approval,  but  all  four  committees 
rejected  the  tentative  settlement  as  "unsatisfactory"  and 

instructed  their  negotiating  committees  to  obtain  a more 

20 

favorable  settlement. 

Representatives  of  the  brotherhoods  returned  to  Wash- 
ington on  January  17,  1951,  and  conferences  with  the  President's 
representatives  and  members  of  the  National  Mediation  Board 
were  renewed.  On  January  19,  the  dispute  was  returned  to  the 
Mediation  Board  for  further  handling  with  the  parties,  and  on 
January  29,  the  Brotherhood  of  Railroad  Trainmen  began  a new 
series  of  "wildcat"  and  "sick"  strikes  in  Chicago,  Washington, 
St,  Louis,  and  other  important  rail  centers.  In  response  to 
this  development,  the  government  filed  petitions  for  contempt 

20 

Seventeenth  Annual  Report  of  the  National  Mediation 
Board,  p.  10. " 
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citations  in  certain  United  States  District  Courts,  and  the 
brotherhood  was  fined  a total  of  $100,000  for  violating  the 

21 

injunction  restraining  such  strikes  issued  in  December,  1950. 

The  striking  trainmen  returned  to  work  on  February  8, 
1950,  in  compliance  with  a general  order  issued  by  Assistant 
Secretary  of  the  Army  Bendetsen,  in  which  they  were  instructed 
to  return  to  work  within  48  hours  or  face  dismissal  with  full 
loss  of  all  seniority  rights.  The  order  also  granted  a wage 
lnorease  of  12-1/2  cents  per  hour  for  all  men  in  yard  service, 
and  5 cents  per  hour  for  all  men  in  road  service,  effective 
October  1,  1950. 

These  developments  attracted  the  attention  of  Congress 

and  in  late  February,  the  Senate  Committee  on  Labor  and  Public 

Welfare  began  an  extensive  Investigation  of  the  difficulties 

which  prevented  a peaoeful  settlement  of  this  controversy. 

The  findings  of  this  Committee  were  published  in  June,  but 

Congress  did  not  take  any  legislative  action  since  the  report 

failed  to  make  any  specific  recommendations  and  the  general 

conclusions  of  the  Committee  were  sharply  criticized  in  a 

minority  report  signed  by  Senators  Robert  A.  Taft,  H.  Alexander 

22 

Smith,  and  Richard  M.  Nixon.  The  minority  group  stated 

21Ibid.,  p.  11. 

22 

See:  U.  S.  Congress,  Senate,  Hearings  Before  the 

Committee  on  Labor  and  Public  Welfare  on  Labor  Dispute  Between 
Railroad  Carriers  and  Four  Operating  Brotherhoods,  82nd  Cong., 
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their  principal  objections  to  the  methods  and  conclusions 

Ot 

of  the  majority  In  the  following  manner: 

We  seriously  question  the  wisdom  of  the  com- 
mittee holding  hearings  and  publishing  a report 
on  a pending  labor-management  dispute; 

We  do  not  think  it  is  the  proper  function  of 
the  committee,  nor  do  we  believe  the  committee 
is  qualified  to  make  recommendations  concerning 
the  merits  of  a pending  labor-management  dispute; 

We  think  the  hearings  and  the  report  are  in- 
adequate and  inappropriate  as  a basis  for  sound 
legislative  proposals  by  the  committee  in  the 
field  of  labor-management  relations  in  the  rail- 
way Industry. 

In  the  meantime,  the  National  Mediation  Board  had 
presented  a new  plan  for  the  settlement  of  the  dispute  to  the 
four  organizations.  This  plan,  which  was  based  on  the  "memor- 
andum  of  agreement"  signed  by  the  parties  to  the  controversy 

f 

on  Deoember  21,  1950,  was  accepted  as  a basis  for  further 
negotiations  by  the  Brotherhood  of  Railroad  Trainmen,  but  it 
was  rejected  by  the  other  three  organizations.  After  Febru- 
ary 24,  1951,  the  Brotherhood  of  Railroad  Trainmen  began  in- 
dependent conferences  with  the  carriers,  and  with  the  assis- 
tance of  the  National  Mediation  Board,  a final  agreement  was 
consummated  on  May  25,  1951.  The  settlement  provided  for  the 


1st  Sees.  (Washington:  Government  Printing  Office,  1951),  and 

U.  S.  Congress,  Senate,  Committee  on  Labor  and  Public  Welfare, 
Dispute  Between  the  Railway  Carriers  and  Four  Operating 
Brotherhoods,  Sen.  Report  496.  together  the  Minority  Views. 

82nd  dong.,  1st  Sess.  (Washington:  Government  Printing  Office, 

1951). 
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acceptance  of  the  major  provisions  of  the  Memorandum  agree- 
ment" signed  In  December,  1950,  which  had  established  a forty- 
hour  week,  granted  a wage  increase  of  25  cents  an  hour,  and 
provided  for  certain  rule  revisions. 

However,  the  carriers  had  proposed  two  rule  revisions 
which  the  brotherhood  was  unwilling  to  accept  and  these  issues 
were  submitted  to  arbitration.  These  rule  changes,  which 
pertained  to  the  coupling  and  uncoupling  of  air,  steam,  and 
signal  hose,  and  the  wage  payments  to  be  made  to  an  employee 
who  performed  two  classes  of  service  in  a single  tour  of 
duty,  were  deoided  by  Mr.  George  Cheney,  a neutral  referee 
appointed  by  President  Truman.  His  award  was  issued  on 
August  1,  1951,  and  provided  that  an  employee  who  performed 
two  or  more  classes  of  service  in  a single  day  should  be 
paid  for  the  entire  day  at  the  highest  rate  applicable  to  any 
class  of  service  which  was  performed.  Where  rules  prohibited 
or  restricted  road  trainmen  from  coupling  or  uncoupling  hose, 
these  rules  were  to  be  eliminated,  except  when  existing  rules 
provided  for  payment  for  the  performance  of  this  duty,  in 

24 

which  case  payment  was  to  be  limited  to  95  cents  per  hour. 

During  the  period  in  which  the  Brotherhood  of  Railroad 
Trainmen  reached  a final  agreement  with  the  carriers,  the  re- 
maining operating  organizations  continued  conferences  with  the 

24 

Seventeenth  Annual  Report  of  the  National  Mediation 
Board,  p.  ifi. 
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railroads  under  the  auspices  of  the  National  Mediation  Board. 

On  April  28,  1951,  the  Order  of  Railway  Conductors,  the 
Brotherhood  of  Locomotive  Engineers,  and  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen  submitted  a proposed  plan 
of  settlement  to  the  oarriers,  but  this  plan  was  rejected. 

At  the  same  time,  the  carriers  announced  their  willingness 
to  carry  out  the  provisions  of  the  "memorandum  agreement"  of 
Deoember,  1950,  which  had  been  accepted  by  the  Brotherhood  of 
Railroad  Trainmen.  At  the  request  of  the  National  Mediation 
Board,  the  carriers  presented  to  the  three  organizations  a 
complete  plan  of  settlement  implementing  the  provisions  of 
the  "memorandum  agreement,"  but  this  basis  of  agreement  was 
rejected  by  the  three  chief  executives  of  the  brotherhoods 
on  June  28,  1951. 

During  July,  the  three  organizations  announced  that 
they  were  prepared  to  submit  the  controversy  to  arbitration, 
if  a "satisfactory"  agreement  to  arbitrate  could  be  reached 
and  if  the  parties  were  able  to  agree  on  a "neutral"  arbitrator. 
In  reply  to  this  proposal,  the  carriers  submitted  to  the  or- 
ganizations a list  of  the  issues  which  they  were  willing  to 
arbitrate,  but  representatives  of  the  organizations  announced 
on  August  21,  that  the  carrier’s  proposal  was  "unacceptable" 
as  a basis  for  resolving  the  controversy. 

There  were  no  further  important  developments  in  the 
dispute  until  November  6,  1951.  At  that  time,  the  Brotherhood 
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of  Locomotive  Firemen  and  Enginemen  announced  a strike  to  be- 
come effective  at  3:00  P.  M.,  November  8,  on  the  lines  of  the 
following  carriers:  the  Baltimore  and  Ohio  Railroad  Company; 

the  Chicago  and  Northwestern  Railway  Company;  the  Louisville 
and  Nashville  Railroad  Company;  and  the  Terminal  Railroad 
Association  of  St.  Louis.  On  the  same  day  that  the  strike 
was  announced.  President  Truman  created  an  Emergency  Board 
to  investigate  and  submit  a report  on  the  dispute.  This  Board 
began  hearings  on  November  27,  and  submitted  its  report  to  the 
President  on  January  25,  1952.  However,  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen  refused  to  participate  in 

the  hearings  and  rejected  the  Board's  recommendations  as  soon 

25 

as  they  became  public.  The  Board's  findings  were  never 
utilized  by  either  party  in  subsequent  negotiations. 

Late  in  January,  1952,  the  Brotherhood  of  Locomotive 
Engineers  circulated  a strike  ballot  among  the  employees  whom 
it  represented,  but  the  result  of  this  strike  ballot  was  not 
publicly  announced.  The  Order  of  Railway  Conductors  and  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  did  not  con- 
duct a strike  ballot,  but  on  March  9,  1952,  all  three  organi- 
zations withdrew  from  the  service  of  the  New  York  Central 
Railroad  Company  and  the  Terminal  Railroad  Association  of  St. 

25 

Report  to  the  President  by  the  Emergency  Board  Cre- 
ated November  6,  1951,  Pursuant  to  Section  10  of  the  Railway 
Labor  Act,  January  Ss,  1952  (Washington:  Government  Printing 
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Louis.  On  the  third  day  of  the  strike,  the  Government  ob- 
tained a temporary  restraining  order  from  the  Federal  Distriot 
Court  in  Cleveland,  Ohio,  and  the  three  organizations  ended 
the  strike  on  the  same  day  in  compliance  with  the  court's 
order.  A preliminary  injunction  was  later  issued  by  the  same 
court  to  prevent  further  strike  action.26  In  the  meantime, 
the  organizations  filed  suit  in  the  same  court  charging  that 
the  existing  government  seizure  and  operation  of  the  railroads 
was  illegal. 

During  April,  1952,  the  three  organizations  resumed 
negotiations  with  the  carriers  under  the  auspices  of  the  White 
house,  and  John  R.  Steelman,  the  President's  personal  repre- 
sentative, acted  as  mediator.  Mr.  Steelman  was  successful 
in  his  efforts  to  resolve  the  dispute,  and  on  May  23,  1952, 
formal  agreements  were  signed  by  representatives  of  the  car- 
riers and  the  three  organizations.  The  terms  of  the  final 
settlement  differed  very  little  from  the  provisions  of  the 
"memorandum  agreement"  of  1950,  and  the  settlement  achieved 
by  the  Brotherhood  of  Railroad  Trainmen  in  May,  1951.  The 
important  rule  Issues  were  settled  in  the  same  manner,  the 
agreement  contained  a "cost-of-living"  adjustment  factor,  and 
a moratorium  was  placed  on  all  rule  and  wage  changes  for  the 

26 

Eighteenth  Annual  Report  of  the  National  Mediation 
Board  Including  the  Report  of  the  National  Railroad" Adjust- 
ment Board  for  the  Fiscal  Year  Ended  June  30.  1952  (Washing- 
ton*Government  Printing  Office,'  1963),  pp.  7-8. 
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same  period  specified  in  the  trainmen's  agreement.  Employees 

in  road  service  received  a basic  wage  increase  of  12-1/2  cents 

per  hour  plus  a 10  cents  per  hour  "cost-of-living"  increase, 

while  yard  service  employees  received  a basic  wage  increase 

of  27  cents  per  hour  and  a 10  cent  "cost-of-living”  adjust- 
27 

ment.  These  wage  increases  included  the  Increase  granted 
by  the  Army  on  February  8,  1951.  On  May  25,  1952,  two  days 
after  the  agreement  was  signed,  the  railroads  were  returned 
to  private  management. 


Summary 

In  its  Sixteenth  Annual  Report,  the  National  Mediation 

28 

Board  made  the  following  statement: 

It  has  been  unfortunate  that  the  close  cohesion 
between  the  powerful  brotherhoods  of  the  operating 
groups  has  been  affected  by  differences  arising 
between  them  as  to  representation,  mileage  limita- 
tions, promotional  rights,  and  similar  differences 
which  are  in  the  realm  of  jurisdictional  disputes. 

The  Board  feels  that  the  former  cooperative  spirit 
by  and  between  the  operating  brotherhoods  contributed 
materially  to  the  minimizing  of  such  disputes  which 
have  been  so  prevalent  in  recent  years. 

The  Board  is  further  disturbed  by  the  apparent 
reluotance  of  both  the  carriers  and  the  organiza- 
tions, in  national  oases,  to  conduct  thorough  col- 
lective bargaining;  each  side  apparently  feeling 
that  the  responsibility  for  the  disposition  of  all 
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For  complete  details  of  the  final  settlement  see: 
Traffic  World,  Vol.  89  (May  24,  1952),  p.  19. 
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ment Board  for  the  Fiscal  Year  Ended  June  30,  1950  (Washing- 
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such  cases  should  he  attached  to  some  other  source. 

If  the  Railway  Labor  Act  Is  to  survive,  there  must 
be  an  ever-present  consciousness  of  and  the  desire 
of  the  parties  to  make  it  work  in  the  manner  whloh 
they  so  strongly  advocated  when  it  was  placed  on 
the  Federal  statute  books. 

The  efforts  of  the  operating  organizations  to  secure 
favorable  wage,  hour,  and  rule  adjustments,  which  began  in 
1949  and  were  not  concluded  in  all  oases  until  1952,  offer  an 
excellent  illustration  of  the  difficulties  to  whloh  the  National 
Mediation  Board  had  reference.  For  the  most  part,  these  demands 
were  made  independently,  and  frequently,  even  though  two  or 
more  organizations  may  have  joined  forces  for  the  moment,  a 
single  organization  would  undertake  independent  action  until 
a final  settlement  of  the  issues  was  achieved. 

These  events  also  illustrate  the  continued  use  of  cer- 
tain patterns  of  action  which  were  not  clearly  evident  in  na- 
tional disputes  before  1952.  Under  the  continuation  of  favor- 
able eoonomlo  conditions  in  the  economy  as  a whole,  the  organi- 
zations refused  to  consider  the  use  of  arbitration  machinery, 
except  for  one  instance  in  which  two  rule  revisions  were  sub- 
mitted to  arbitration.  When  emergency  boards  were  appointed, 
the  recommendations  of  such  boards  were  invariably  rejected. 
Ultimately  these  controversies  were  resolved  under  the  auspices 
of  the  White  House,  or,  as  in  one  case,  through  the  continued 
efforts  of  the  National  Mediation  Board.  In  an  effort  to  se- 
cure uniform  recommendations  on  these  issues  as  they  developed. 
President  Truman  appointed  the  same  men  to  three  of  the 
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Emergency  Boards  which  considered  these  demands.  In  addi- 
tion, even  though  the  recommendations  of  the  emergency  boards 
were  rejected  initially  by  the  brotherhoods,  the  final  settle- 
ments reached  in  every  oase  corresponded  very  closely  with  the 
recommendations  of  these  boards  and  were  almost  identical  to 
one  another  in  every  respect.  In  no  other  way  could  very 
serious  repercussions  throughout  the  railroad  industry  have 
been  avoided. 

The  organizations  reoognized  the  faot  that  the  proce- 
dures of  the  Railway  Labor  Act  were  being  utilized  in  such  a 
manner  as  to  insure  uniform  treatment  for  each  of  the  brother- 
hoods and,  in  response,  they  elected  to  withhold  a presenta- 
tion of  their  positions  from  two  of  the  emergency  boards  which 
were  appointed.  It  was  apparent,  throughout  the  course  of 
events,  that  each  of  the  operating  organizations,  at  least 
at  times,  was  determined  to  achieve  a more  favorable  settle- 
ment than  that  accorded  the  other  organizations.  The  reasons 
for  such  action  on  the  part  of  the  brotherhoods,  and  the  dif- 
ficulty of  coping  with  such  developments  under  the  Railway 
Labor  Act,  will  be  discussed  in  the  concluding  chapter. 


CHAPTER  X 


CONCLUSIONS  AND  RECOMMENDATIONS 

In  previous  chapters  this  dissertation  has  examined 
the  historical  development  of  the  Railway  Labor  Act,  the 
interpretation  given  this  legislation  by  the  courts,  the  prac- 
tices and  procedures  of  the  administrative  agencies  created 
by  the  statute,  and  the  difficulties  encountered  in  resolving 
a number  of  recent  major  disputes  in  the  railroad  Industry. 

It  is  the  purpose  of  the  present  chapter  to  discuss  the  effec- 
tiveness of  the  Railway  Labor  Act,  to  consider  its  value  In 
settling  present  railway  labor  problems,  and  to  present  cer- 
tain recommendations  which,  it  is  believed,  might  improve 
existing  legislation. 

The  present  law  Is  the  result  of  many  years  of  experi- 
ence and  effort  on  the  part  of  Congress  to  develop  a workable 
and  practical  statute.  For  almost  fifteen  years  after  the 
Railway  Labor  Act  went  into  effeot  there  were  no  work  stoppages 
of  any  importance  in  the  entire  railroad  industry.  Both  man- 
agement and  labor  appeared  to  be  satisfied  with  this  legisla- 
tion, and  there  was  substantial  cooperation  between  the  par- 
ties to  Insure  its  continued  success.  For  these  reasons  many 
authorities  cited  the  Railway  Labor  Aot  as  an  outstanding  ex- 
ample of  labor  legislation  and  it  was  frequently  suggested  as 
a model  for  legislation  In  other  fields  of  Industry. 
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In  recent  years,  however,  the  procedures  of  the  Rail- 
way Labor  Act  have  been  completely  exhausted  in  attempts  to 
resolve  certain  labor-management  controversies  in  the  industry. 
Indeed,  on  several  occasions  the  federal  government  has  been 
forced  to  seize  and  operate  the  nation's  railroads  for  vary- 
ing periods  of  time  in  order  to  insure  continued  rail  service. 
The  Railway  Labor  Act  is  no  longer  working  in  the  manner  en- 
visioned by  Congress  and  it  is  functioning  much  less  satis- 
factorily than  it  did  in  earlier  years.  What  has  gone 
wrong? 

The  Railway  Labor  Act  is  not  a perfect  pieoe  of  legis- 
lation and  it  may  require  revision  and  change,  but  after  all 
it  is  the  same  basic  law  that  once  served  the  industry  so  well. 
It  has  existed  in  some  form  for  a good  many  years  and  it  has 
been  revised  frequently  in  the  light  of  new  experiences.  The 
present  law  provides  elaborate  and  detailed  procedures  which, 
if  followed,  are  capable  of  resolving  equitably  any  contro- 
versy which  might  develop.  The  failure  of  labor  and  manage- 
ment to  achieve  peaceful  solutions  of  their  problems  in  recent 
years  has  been  due  to  other  factors  rather  than  to  Inadequacies 
of  the  Railway  Labor  Act. 

Factors  in  the  Recent  Unsuccessful  Operation 
of  the  Railway  Labor  Act 

Several  factors  have  probably  exercised  some  influence 
on  the  operation  of  the  Railway  Labor  Act  in  recent  years,  but 
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attention  may  be  largely  concentrated  on  two  items— the  drive 
for  greater  power.  Influence,  and  prestige  among  the  operating 
organizations  of  railroad  labor  and  changes  in  the  general 
economic  and  political  situation  within  which  the  Railway 
Labor  Act  has  had  to  operate* 

The  objectives  of  greater  power,  influence,  and  pres- 
tige have  not  been  sought  by  the  operating  organizations  of 
employees  as  a group,  but  rather  by  individual  unions.  In  cer- 
tain  recent  disputes,  one  or  more  of  these  organizations  have 
presented  demands  to  the  carriers  which,  if  granted,  would 
Lave  given  the  organization  or  organizations  concerned  an  en- 
viable position  within  the  railroad  industry.  In  turn,  the 
organizations  oould  have  utilized  these  gains  to  attract  mem- 
bers from  other  union  groups  and  to  obtain  new  jobs  for  their 
own  members,  thus  enhancing  their  own  power,  influence,  and 
prestige . 

Prom  the  dates  of  their  organization  through  1934, 
the  five  railroad  operating  organizations  were  among  the  most 
powerful  and  influential  unions  in  this  country.  After  1934, 
the  non-operating  railroad  employees  were  successful  in  form- 
ing stable  unions,  and  the  strength  and  power  of  these  unions 
has  steadily  increased  in  recent  years.  In  1948,  the  non- 
operating organizations  were  able  to  obtain  a forty-hour  week 
for  the  employees  whom  they  represented.  This  concession  was 
termed  by  the  National  Mediation  Board  as  the  greatest  advance 
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achieved  by  railroad  labor  since  the  establishment  of  the 
eight-hour  day  during  World  War  I.  The  operating  brotherhoods 
did  not  aohleve  a forty-hour  week  for  all  of  their  members 
until  1952.  Thus,  the  operating  organizations  have  sometimes 
had  to  run  hard  just  to  hold  their  place  among  labor  unions 
in  the  railroad  industry. 

The  position  that  a major  source  of  difficulty  in 
peacefully  resolving  labor  disputes  in  the  railroad  industry 
is  found  in  differences  arising  between  the  operating  organi- 
zations as  to  representation,  mileage  limitations,  promotional 
rights,  and  other  matters  which  are  jurisdictional  in  nature 
is  substantiated  by  the  history  of  recent  disputes.  The 
records  of  the  National  Railroad  Adjustment  Board  constitute 
an  excellent  illustration  of  the  unrest  and  dissatisfaction 
among  the  employees  within  the  operating  organizations. 

Since  1934,  the  First  Division,  which  is  charged  with  deciding 
disputes  involving  employee  grievances  and  the  application 
or  Interpretation  of  agreements  arising  from  the  operating 
organizations,  has  received  a total  of  29,676  disputes.  Dur- 
ing this  same  period,  all  four  divisions  have  received  38,360 
oases;  yet  the  Second,  Third,  and  Fourth  Divisions  decide 
those  disputes  arising  from  approximately  five  times  as  many 
railroad  employees  as  are  under  the  jurisdiction  of  the  First 
Division.  In  other  words,  about  three-fourths  of  all  of  the 
disputes  coming  before  the  National  Railroad  Adjustment  Board 
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originate  among  approximately  one-fifth  of  the  railroad  em- 
ployees served  by  that  Board. 

Another  illustration  of  the  "jurisdictional”  diffi- 
culties within  the  operating  organizations  is  the  attitude  of 
these  groups  toward  the  findings  and  recommendations  of  the 
Emergency  Boards  created  to  consider  certain  controversies  of 
national  interest.  When  the  Railway  Labor  Act  was  enacted, 
both  management  and  labor  announced  that  it  was  not  their  in- 
tention to  utilize  the  procedures  of  Emergency  Boards,  but 
that,  if  it  were  neoessary  to  oreate  such  Boards,  their  find- 
ings and  conclusions  would  be  respected  and  aocepted.  This 
cooperative  attitude  prevailed  until  World  War  II.  Since 
1942,  the  operating  organizations  have  not  accepted  the  recom- 
mendations of  a single  Emergency  Board  in  any  dispute  of 
national  importance. 

In  many  of  these  disputes,  the  organizations  concerned 
have  demanded  working  rule  revisions  which  would  have  given 
them  directly,  or  indirectly,  a more  favorable  working  agree- 
ment than  that  enjoyed  by  other  operating  groups.  In  an  ef- 
fort to  accord  the  contesting  organizations  equal  treatment. 
Emergency  Boards  have  rendered  identical  recommendations  or 
have  coordinated  their  findings  with  rulings  made  by  Boards 
of  Arbitration.  For  example,  in  the  wage,  hour,  and  rule 
movement  of  1949  and  1950,  the  same  men  were  appointed  to 
three  separate  Emergency  Boards  to  consider  the  demands  of 
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various  operating  groups,  and  these  Boards  made  substantially 
the  same  findings  in  an  effort  to  reduce  "jurisdictional" 
friction.  In  turn,  the  operating  organizations  apparently 
have  adopted  the  practice  of  refusing  to  accept  Emergency 
Board  recommendations  in  the  hope  of  obtaining  further  favor- 
able concessions,  and  the  findings  of  these  Emergency  Boards 
have  been  utilized  merely  as  a basis  for  further  negotiations. 

Another  indication  of  the  conflict  within  the  oper- 
ating organizations  is  the  fact  that  these  groups  no  longer 
plan  and  serve  unified  demands  upon  the  oarriers.  Beginning 
as  early  as  1910,  these  unions  customarily  united  in  present- 
ing demands  to  the  carriers  for  higher  wages,  shorter  hours, 
and  Improved  working  rules.  After  1940,  these  tactics  changed. 
In  the  so-called  "Diesel  locomotive  case"  of  1943,  the  Brother- 
hood of  Locomotive  Engineers  and  the  Brotherhood  of  Locomo- 
tive Firemen  and  Enginemen  appeared  before  an  Emergency  Board 
In  direct  opposition  to  one  another,  each  desiring  exclusive 
jurisdiction  over  oertain  jobs  in  manning  multiple-unit 
Diesel  locomotives.1 

In  the  same  year,  all  five  organizations  began  a 
joint  movement  for  wage  increases  and  rule  revisions,  but  the 
Brotherhood  of  Locomotive  Engineers  and  the  Brotherhood  of 

■^In  1949,  the  same  demands  were  made  by  the  two  or- 
ganizations before  separate  Emergency  Boards. 
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Railroad  Trainmen  broke  away  from  the  Brotherhood  of  Looomo- 
tive  Firemen  and  Enginemen,  the  Order  of  Railway  Conductors, 
and  the  Switchmen's  Union  of  North  America  and  accepted  ar- 
bitration of  the  issues  in  the  dispute.  The  latter  unions 
reached  almost  the  same  terms  of  settlement  through  negotia- 
tions at  a later  date.  During  the  wage  and  rule  movements  of 
1945  and  1946,  the  Brotherhood  of  Locomotive  Engineers  and  the 
Brotherhood  of  Railroad  Trainmen  submitted  their  demands  to 
the  carriers  and  the  issues  involved  were  eventually  resolved 
entirely  independent  of  the  demands  and  the  ultimate  settle- 
ment achieved  by  the  other  three  organizations,  although  the 
final  agreements  were  practically  the  same. 

All  five  organizations  began  a Joint  movement  for 
rule  and  wage  revisions  in  1948,  but  in  reaching  a final  agree- 
ment with  the  carriers,  the  Order  of  Railway  Conductors  and 
the  Brotherhood  of  Railroad  Trainmen  divorced  themselves  from 
the  Brotherhood  of  Locomotive  Engineers,  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  and  the  Switchmen's  Union 
of  North  Amerioa.  During  1949  and  1950,  the  Order  of  Railway 
Conductors  and  the  Brotherhood  of  Railroad  Trainmen  began  a 
joint  wage  and  rule  movement,  while  the  other  operating  or- 
ganizations made  independent  demands  upon  the  carriers.  Yet 
the  Switchmen's  Union  of  North  America  and  the  Brotherhood 
of  Railroad  Trainmen  reached  Independent  settlements,  and  the 
remaining  organizations  combined  their  forces  to  eventually 
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reach  virtually  identical  agreements. 

All  of  these  disputes  illustrate  the  rivalry  that 
has  developed  among  the  operating  brotherhoods.  If  there  has 
appeared  to  be  an  opportunity  to  obtain  a more  favorable 
settlement  than  that  attained  by  another  organizations,  either 
by  prolonging  the  dispute  or  by  reaching  an  early  agreement, 
the  brotherhoods  have  not  hesitated,  as  a rule,  to  abandon 
their  unified  position. 

There  are  several  reasons  for  the  strong  rivalry  that 
has  developed  among  the  operating  groups.  The  impact  of  tech- 
nological developments  has  been  felt  most  sharply  by  the  oper- 
ating brotherhoods.  As  yard  and  track  facilities  have  been 
improved,  as  train  motive  power  has  become  more  powerful  and 
more  flexible,  and  as  the  Diesel-electric  locomotive  has  re- 
placed the  steam  locomotive,  employment  and  promotional  oppor- 
tunities have  decreased  steadily  for  the  operating  groups. 

In  almost  every  dispute  of  national  importance,  the 
brotherhoods  have  emphasized  the  effect  of  technological  ad- 
vances upon  employment  and  they  have  sought  to  protect  the 
existing  job  opportunities  for  their  own  members  through  favor- 
able rule  revisions.  As  various  classes  of  work  have  been 
eliminated  or  consolidated,  each  of  the  brotherhoods  has 
sought  to  obtain  Jurisdiction  over  any  new  or  existing  work 
available,  where  such  opportunities  existed.  As  a result  of 
these  efforts  to  control  Job  opportunities,  cross-membership 
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has  developed  among  the  five  operating  organizations. 

Accurate  data  as  to  the  full  extent  of  cross-member- 
ship is  not  available,  but,  in  some  of  the  operating  brother- 
hoods, a sizeable  percentage  of  the  membership  consists  of 
other  classes  and  crafts.  The  Brotherhood  of  Locomotive  En- 
gineers represents  engineers  and  motormen  primarily,  but 
firemen  belong  to  this  organization  on  some  systems.  The 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  represents 
firemen,  hostlers,  and  helpers,  but  engineers  are  members  in 
some  cases.  The  Order  of  Railway  Conductors  represents  brake- 
men,  flagmen,  baggagemen,  switchtenders,  and  yardmasters,  as 
well  as  conductors,  while  20  per  cent  of  all  railroad  conduc- 
tors are  found  in  the  Brotherhood  of  Railroad  Trainmen,  in 
addition  to  the  basic  membership  of  trainmen,  switchmen,  and 
a small  number  of  yardmasters.  The  Switchmen's  Union  of 
North  Amerioa  represents  both  trainmen  and  switchmen,  as  well 
as  a small  number  of  yard  foremen  and  conductors.^ 

It  is  apparent  that  favorable  working  rule  revisions 
obtained  by  some  of  these  organizations  could  easily  prove  to 
be  to  the  disadvantage  of  other  organizations  and  would  en- 
able the  favored  group  to  attract  members  from  other  organiza- 
tions. The  emphasis  placed  by  the  operating  organizations  and 

2 

For  a brief  discussion  of  cross-membership  see:  Re- 

Prosld?ftt  by  the  Emergency  Board  Created  NovemSer 
6,  1951,  Pursuant  to  Section  10  of  the  Railway  Labor  Act, 
January  25,  1952  (Washington:  Government  Printing  Office, 

1952),  p,  3. 
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by  the  carriers  on  working  rule  revisions,  and  the  efforts 
of  the  various  emergency  boards  concerned  to  avoid  the  jur- 
isdictional conflicts  which  would  have  resulted  if  some  of 
the  demands  had  been  granted,  explain  at  least  in  part  the 
recent  prolonged  disputes  in  the  railroad  Industry. 

The  solution  to  the  problems  of  jurisdiction  which 
have  developed  among  the  operating  organisations  is  not  ap- 
parent. It  is  to  be  hoped  that  the  brotherhoods  will  heed 
the  warnings  of  the  National  Mediation  Board  and  cooperate 
among  themselves,  and  that,  with  the  cooperation  of  the  car- 
riers, the  Railway  Labor  Act  can  once  more  become  a basis  for 
stable  and  progressive  labor-management  relations  in  the  rail- 
road industry*  If  such  a solution  cannot  be  achieved,  some 
form  of  compulsory  arbitration  may  prove  to  be  necessary  In 
those  disputes  which  are  jurisdictional  in  nature. 

The  other  factor  which  helps  to  account  for  the  rela- 
tive ineffectiveness  of  the  Railway  Labor  Act  and  its  agencies 
and  procedures  In  recent  years  is  the  change  whioh  has  occurred 
in  the  general  economic  and  political  situation  in  whioh  the 
Act  has  had  to  operate.  Settlements  reached  under  the  Act  are 
bound  to  be  compromises.  The  unions  will  ask  for  a wage  in- 
crease of  30  cents  an  hour  and  the  carriers  will  offer  10 
cents.  The  labor  organizations  cannot  expect  to  get  all  they 
ask  in  the  initial  direct  negotiations  with  the  oarrlers.  A 
wage  increase  resulting  from  mediation,  or  one  awarded  by  a 
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board  of  arbitration,  is  almost  certain  to  hit  in  between 
the  increase  demanded  and  that  offered.  The  same  thing  will 
be  true  of  a settlement  proposed  by  an  emergency  board.  From 
the  point  of  view  of  the  labor  organizations,  the  desirability 
of  accepting  such  a compromise  will  be  influenced  by  the  gen- 
eral eoonomio  and  political  situation. 

In  the  period  from  1926  through  1941,  many  of  the 
years  were  years  of  moderate  to  extreme  depression.  In  such 
years  the  volume  of  railroad  traffic  was  light,  railroad  earn- 
ings (if  any  existed)  were  extremely  small,  and  many  of  the 
railroads  were  in  a desperate  financial  plight.  Union  offi- 
cials could  not  refer  in  glowing  terms  to  the  carriers*  ability 
to  pay  and  were  not  anxious  to  have  railway  wages  tied  to  a 
low  or  declining  cost  of  living. 

In  the  early  years  of  the  period,  the  railroad  unions 
reigned  in  almost  solitary  splendor,  for  the  workers  of  most 
of  the  other  great  industries  of  the  country  were  not  yet 
effectively  organized.  There  was  a great  burst  of  union  or- 
ganization starting  in  1935,  but  the  new  unions  were  not  yet 
so  great  and  powerful  as  they  later  became.  The  terms  which 
the  unions  in  other  industries  were  able  to  secure  from  the 
employers  were  not  such  as  to  arouse  the  jealousy  of  the  rail- 
way labor  organizations.  The  attitude  of  the  federal  govern- 
ment toward  the  labor  unions  was  not  especially  encouraging 
in  the  early  years  of  the  period.  Later  the  government  was 
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active  in  promoting  the  growth  of  labor  organizations,  but 
there  was  no  reason  to  expect  the  President  to  Intervene 
directly  in  labor  disputes. 

Under  these  circumstances,  compromise  settlements  of 
the  type  to  be  expected  under  the  Railway  Labor  Act  seemed 
relatively  desirable  to  the  railway  labor  organizations.  They, 
and  the  carriers  as  well,  tended  to  give  the  Act,  and  its  agen- 
cies and  procedures,  their  support  and  cooperation.  The  Act 
therefore  appeared  to  work  well,  there  were  no  work  stoppages 
of  importance,  and  the  labor  situation  in  the  railroad  industry 
was  relatively  peaceful. 

From  1942  to  1946,  the  general  situation  was  very  dif- 
ferent. In  these  war  years,  there  was  a tremendous  volume  of 
traffic  for  the  railroads  to  carry.  Railroad  earnings  boomed 
and  brought  back  memories  of  ’’the  good  old  days."  There  was 
little  question  about  the  ability  of  the  railways  to  pay  in- 
creased wages.  In  the  wartime  emergency,  the  continued  oper- 
ation of  the  railroads  was  essential  and  work  stoppages  could 
not  be  tolerated.  This  factor,  considered  by  itself,  tended 
to  give  the  railway  labor  organizations  an  advantage. 

Strong  labor  unions  had  developed  in  many  major  in- 
dustries which  had  formerly  been  wholly  or  largely  unorganized. 
The  general  attitude  of  the  federal  government  toward  the  labor 
unions  was  highly  favorable.  However,  the  labor  unions  in 
general,  and  those  in  the  railroad  industry,  were  handicapped 
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by  the  wag©  stabilization  program  in  their  efforts  to  obtain 
the  wage  increases  to  which  they  felt  entitled.  Thus  the 
settlements  obtained  by  unions  in  other  industries  still  gave 
the  railway  labor  organizations  little  reason  to  be  envious. 
The  tendency  of  the  President  to  intervene  in  railway  labor 
disputes  first  became  important  in  this  period. 

In  the  postwar  period,  business  continued  generally 
prosperous.  Railroad  traffic,  while  not  always  at  wartime 
levels,  was  still  relatively  heavy  and  railroad  earnings  held 
up  fairly  well.  Considerable  inflation  of  prices  occurred 
and  the  workers'  cost  of  living  increased  sharply.  Since  the 
railroad  workers  had  received  only  moderate  wage  increases 
during  the  war,  they  were  in  a good  position  to  ask  for  higher 
wages  once  the  wage  controls  had  been  removed  in  the  postwar 
period. 

Labor  unions  in  other  industries  were  strong  and  were 
able  to  secure  round  after  round  of  wage  increases  and  im- 
provements in  working  conditions.  Intense  competition  de- 
veloped among  individual  unions  and  their  leaders  to  see  who 
could  secure  the  largest  concessions  from  the  employers  and 
thus  build  up  their  own  power,  prestige,  and  influence.  The 
attitude  of  the  federal  government  toward  labor  unions  re- 
mained very  favorable,  and  the  railway  labor  organizations 
could  hope  that  the  government  would  intervene  in  serious  un- 
settled labor  disputes. 
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Under  the  conditions  that  prevailed  in  the  war  and 
postwar  periods,  settlements  and  awards  of  the  type  that 
could  be  obtained  under  the  Railway  Labor  Act  did  not  seem 
very  desirable  to  the  railway  labor  organizations.  Accord- 
ingly these  organizations  were  not  likely  to  reach  a settle- 
ment with  management  through  initial  direct  negotiation  or 
mediation  and  in  most  oases  refused  arbitration.  The  recom- 
mendations of  emergency  boards  were  also  refused,  at  least 
when  first  offered,  because  the  labor  organizations  thought 
that  better  terms  could  be  obtained  by  prolonged  negotiations 
with  the  carriers  or  through  intervention  of  the  President 
when  a strike  had  begun  or  was  imminent. 

Thus,  the  Railway  Labor  Act  came  to  be  rather  inef- 
fective in  settling  labor-management  controversies  even  though 
the  Act  itself,  and  its  agencies  and  procedures,  had  not 
changed.  The  general  economic  and  political  situation  would 
almost  certainly  have  influenced  the  effectiveness  with  which 
the  Aot  could  operate  even  if  the  railroad  labor  organizations 
had  continued  to  cooperate  with  each  other  instead  of  engag- 
ing in  inter-union  competition. 

Suggested  Revisions  of  the  Railway  Labor  Aot 

Insofar  as  the  operation  of  the  Railway  Labor  Act  it- 
self is  concerned,  certain  changes  would  appear  to  be  desir- 
able. Since  the  National  Railroad  Adjustment  Board  and  the 
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National  Mediation  Board  are  the  two  administrative  agenoies 
established  by  this  statute,  the  suggested  changes  will  be 
discussed  in  connection  with  the  activities  and  duties  of 
these  agencies. 

The  National  Railroad  Adjustment  Board  is  oharged 
with  deciding  grievances  that  arise  from  the  ranks  of  the  em- 
ployees and  is  concerned  with  the  interpretation  or  applica- 
tion of  existing  working  agreements.  In  carrying  out  its 
functions  in  recent  years,  it  has  encountered  a great  deal 
of  difficulty,  chiefly  due  to  the  large  number  of  oases  which 
have  been  submitted  to  certain  divisions.  It  would  appear 
that  a substantial  number  of  these  oases  have  not  been  the 
subject  of  real  collective  bargaining  on  the  individual  car- 
rier properties  and  that  they  have  been  submitted  to  the  Ad- 
justment Board  before  every  effort  has  been  made  to  adjust 
the  differences  between  the  parties.  The  statute  simply 
states  that  matters  coming  before  the  Board  must  be  "handled 
in  the  usual  manner  up  to  and  Including  the  chief  operating 
officer  of  the  carrier  designated  to  handle  such  disputes." 
Such  disputes  may  then  be  submitted  to  the  Board. 

It  Is  believed  that  the  law  should  be  amended  to  re- 
quire a complete  explanation  from  both  the  carrier  and  the 
labor  organization  at  eaoh  level  of  negotiation  as  to  the 
reasons  for  the  Inability  of  the  parties  to  settle  the  dis- 
pute. If,  in  the  judgement  of  the  Adjustment  Board,  every 
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possibility  of  resolving  the  controversy  had  not  been  ex- 
hausted, the  Board  might  return  the  dispute  to  the  parties 
for  further  handling.  Such  an  amendment,  it  is  hoped,  would 
place  the  responsibility  for  negotiating  a settlement  of  the 
controversy  on  the  parties  at  the  level  where  the  dispute 
originated. 

At  the  present  time,  the  law  does  not  place  a limit 
on  the  time  within  which  a retroactive  claim  for  back  pay- 
ment of  wages  or  similar  grievances  may  be  filed.  This  has 
resulted  in  disputes  being  submitted  to  the  Board  even  though 
the  basis  of  the  dispute  originated  several  years  in  the  past, 
and,  in  some  cases,  the  carriers  have  made  payments  for  claims 
extending  over  a period  of  five  or  six  years.  This  may  be 
unfair  to  the  carrier  if  the  claim  is  based  on  a new  inter- 
pretation of  an  existing  rule,  or  if  a working  agreement  is 
given  an  interpretation  which  disregards  previous  local  prao- 
tioes . 

However,  the  carrier  may  have  deliberately  violated 
the  terms  of  a working  agreement  in  an  effort  to  save  money 
at  the  expense  of  the  employee.  In  suoh  a case,  the  employee 
should  not  be  barred  from  filing  a claim  for  a breach  of  the 
working  agreement  even  though  the  violation  occurred  several 
years  in  the  past.  It  is  suggested  that  the  law  might  be 
amended  to  bar  claims  submitted  for  an  alleged  violation  of 
a working  agreement  unless  such  claims  are  filed  within  one 
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year  or  a reasonably  short  period  of  time.  The  Adjustment 
Board  might  be  given  the  authority  to  waive  the  time  limit  if 
the  claimant  could  show  that  the  contract  violation  was  deliber- 
ate . 

Another  difficulty  which  confronts  the  Adjustment  Board 
is  the  fact  that  the  rules  of  procedure  before  the  various 
divisions  of  the  Board  are  not  uniform.  The  work  of  the  Board 
would  be  expedited  appreciably  if  the  several  divisions  adopted 
similar  rules  of  procedure,  thus  standardizing  the  process  to 
be  followed  by  the  parties  regardless  of  the  division  to  which 
the  claim  is  submitted.  In  addition,  the  divisions  do  not 
write  reasoned  opinions  on  the  cases  which  are  decided.  It  is 
customary  merely  to  state  the  facts  of  the  dispute  and  render 
an  award.  If  the  several  divisions  were  to  begin  the  practice 
of  writing  opinions  in  which  the  merits  of  the  case  were  dis- 
cussed and  the  reasoning  which  led  to  the  decision  was  ex- 
plained, these  decisions  could  serve  as  valuable  precedents 
to  be  followed  in  similar  oases  in  the  future.  At  the  present 
time,  each  case  la  decided  individually,  and  previous  oases, 
which  may  have  been  very  similar,  are  of  little  or  no  value  in 
aiding  the  division  or  a referee  to  arrive  at  a decision.  How- 
ever, it  is  doubtful  that  these  problems  can  be  solved  by  leg- 
islative action.  These  difficulties  cannot  be  eliminated  with- 
out the  mutual  understanding  and  cooperation  of  the  carrier 
and  labor  members  who  constitute  the  Board  and  determine  its 
policies . 
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A frequent  source  of  controversy  between  the  carrier 
and  labor  members  of  the  Board  has  been  the  attitude  of  the 
labor  members  toward  the  appearance  of  a third  party  in  a 
proceeding  and  the  submission  of  a grievance  by  an  individual 
employee.  The  carriers  maintain  that  third  parties  who  might 
be  adversely  affected  by  the  decisions  of  the  Board  should  be 
authorized  to  appear  and  present  their  position  in  a dispute 
and  that  individual  employees  should  be  allowed  to  submit 
grievances  to  the  Board.  On  the  other  hand,  the  labor  members 
of  the  Board  have  consistently  argued  that  third  parties  can- 
not be  made  a party  to  a dispute  and  that  the  grievances  of 
an  individual  employee  must  be  submitted  through  duly  author- 
ized union  representatives. 

It  is  doubtful  that  the  position  of  the  labor  members 
of  the  Board  is  Justifiable  and  it  is  believed  that  the  Act 
should  be  amended  so  as  to  authorize  specifically  the  appear- 
ance of  third  parties,  who  have  a direct  interest  in  a dis- 
pute, before  the  Board.  The  Act  provides  that  the  parties  to 
a dispute  "may  be  heard  either  in  person,  by  counsel,  or  by 
other  representative"  and  the  refusal  of  the  labor  members  to 
consider  the  grievances  of  individual  employees  might  be  con- 
tested in  the  courts.  However,  the  enforcement  of  this  sec- 
tion by  court  aotion  is  not  a desirable  solution,  even  though 
the  present  attitude  of  the  labor  members  of  the  Board  leaves 
no  other  alternative  if  an  individual  employee  is  to  retain 
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his  privileges  under  the  statute. 

In  the  event  that  a division  of  the  National  Railroad 
Adjustment  Board  cannot  reach  a decision  on  a dispute  or  is 
unable  to  obtain  a majority  vote  of  its  members,  the  division 
must  select  a referee  to  counsel  with  the  division  and,  if 
necessary,  render  an  award.  If  the  division  cannot  agree  upon 
a referee,  it  is  the  responsibility  of  the  National  Mediation 
Board  to  name  a referee  to  sit  with  the  division  and  make  an 
award.  In  the  past,  the  National  Jflediation  Board  has  been 
forced  to  appoint  many  of  these  neutral  referees  and  the  Board 
has  found  it  increasingly  difficult  to  appoint  new  referees 
who  are  qualified  by  skill  and  experience  to  fulfill  this  task. 

It  is  suggested  that  the  Act  should  be  amended  to 
provide  for  the  oreation  of  a "National  Railroad  Adjustment 
Board  Panel"  to  consist  of  three  men,  appointed  by  the  Presi- 
dent with  the  advioe  of  the  National  Mediation  Board,  who 
would  serve  as  a permanent  group  of  referees  with  the  Adjust- 
ment Board.  These  men  should  fulfill  all  of  the  requirements 
for  an  arbitrator  under  the  law  and  might  serve  for  staggered 
terms  of  offioe,  with  the  senior  man  acting  as  ohairman  of  the 
group.  In  the  event  of  a division  becoming  deadlocked  in  de- 
ciding a dispute,  the  entire  panel  or  a single  member  might 
sit  with  the  division  and  render  an  award.  As  these  men 
gained  additional  experience  and  insight  into  the  problems  of 
the  Adjustment  Board,  their  recommendations  and  awards  should 
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establish  precedents  which  would  materially  reduce  the  num- 
ber of  deadlocked  cases  now  being  decided  by  inexperienced 
referees . 

The  implementation  of  the  Railway  Labor  Act  by  the 

National  Mediation  Board  leaves  little  to  be  desired.  This 

\ 

Board  has  established  an  outstanding  record  during  the  years 
sinoe  1934  and  has  won  the  complete  confidence  of  both  labor 
and  management.  The  number  of  disputes  resolved  by  this 
agenoy  through  mediation  eaoh  year  constitute  an  admirable 
record.  However,  the  Board  has  been  somewhat  handicapped  in 
that  it  does  not  have  explloit  authority  to  intervene  in  Jur- 
isdictional disputes.  The  Mediation  Board  is  authorized  to 
proffer  its  services  in  "any  labor  emergency"  but  it  is  be- 
lieved that  the  Act  should  be  amended  to  instruct  the  Media- 
tion Board  to  intervene  in  those  Jurisdiotional  disputes  among 
employee  groups  which  threaten  to  create  an  emergency.  The 
mediatory  experience  of  the  Board  should  be  very  helpful  in 
resolving  those  inter-union  conflicts  which  have  been  prevalent. 

A final  suggested  revision  of  the  Act  is  in  relation 
to  the  findings  and  recommendations  of  emergency  boards.  These 
rulings  are  not  binding  on  the  parties,  and,  as  has  been  pointed 
out,  it  has  become  the  custom  of  the  labor  groups  to  utilize 
the  recommendations  of  suoh  Boards  for  further  negotiations. 

This  attitude  threatens  the  basic  procedures  of  the  Railway 
Labor  Act,  for  the  creation  of  an  emergency  board  should  be 
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considered  only  as  a last  resort  and  its  recommendations  are 
supposed  to  impose  a moral  obligation  of  acceptance  upon  the 
parties . 

It  is  suggested  that  the  Act  should  be  amended  to  pro- 
vide that  the  findings  of  an  emergency  board  would  become  ef- 
fective as  a final  settlement  in  sixty  days,  unless  the  par- 
ties reached  a mutually  satisfactory  agreement  on  other  terms 
within  that  period.  This  proposal  smacks  of  oompulsory  arbi- 
tration, but  in  reality  the  parties  would  not  be  bound  by  the 
recommendations  of  the  Board  if  other  terms  of  settlement  were 
agreed  upon.  This  suggested  revision  would  accomplish  two  ob- 
jectives. It  would  make  th6  findings  of  an  emergency  board 
the  final  step  in  resolving  a controversy  under  the  Railway 
Labor  Act,  and,  most  important,  it  would  place  the  responsi- 
bility of  resolving  a dispute  squarely  upon  the  parties  con- 
cerned. 

However,  even  though  these  suggested  changes  in  the 
Railway  Labor  Act  may  have  some  merit,  they  relate  only  to 
procedures  and  agencies.  Labor  legislation  cannot  provide 
industrial  peace  without  the  mutual  confidence  and  combined 
efforts  of  both  labor  and  management.  If,  under  the  influence 
of  economic  or  other  conditions,  the  railroad  labor  organiza- 
tions decide  that  their  best  Interests  will  not  be  served  by 
accepting  the  settlements  which  are  forthcoming  under  the  Rail- 
way Labor  Act,  it  would  be  most  difficult  to  force  them  to 
agree  to  the  proposed  terms  and  work  under  them. 
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